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Collecting Bank Held Liable Upon Warranty of 
Genuineness of Indorsement Regardless of 
Liability of Drawee Bank to Depositor 


The liability of the collecting bank to repay the moneys paid out on 
forged indorsements which were guaranteed by the collecting bank to the 
depositary bank is absolute, and not in any wise dependent upon the 
liability of the depositary bank to its depositor. The liability of the 
collecting bank upon such warranty, therefore, has not been changed 
or qualified by section 43 of the Negotiable Instruments Law which 
provides that “no national bank or banking organization as defined 
in the banking law shall be liable to a depositor for the payment by it 
of a check bearing a forged or unauthorized indorsement unless, within 
two years after the return to the depositor of the voucher of such pay- 
ment, such depositor shall notify the bank that the check so paid bore 
such forged or unauthorized indorsement.” This decision was rendered 
in National Surety Corporation v. Federal Reserve Bank of New York, 
Municipal Court of City of New York. 70 N.Y. Supp. (2d) 636, affirmed 
by the Supreme Court, Appellate Term. 

In this case the City of New York maintained with the Chase Na- 
tional Bank an account subject to withdrawal by checks. The City 
drew its checks upon the Chase Bank. pavable to the order of a named 
payee. This check, bearing the purported indorsement of the pavee, 
the Federal Reserve Bank indorsed. thereby guaranteeing all prior 
indorsements upon said instrument, and presented it for payment to the 
Chase Bank, which latter bank relving upon said indorsement and 
guarantee, paid the amount of said instrument to the Federal Reserve 
Bank. The indorsement in the name of the pavee was a forgery. 

Plaintiff had insured the City and anv bank in which it carried an 
account, subiect to withdrawal bv checks. against certain losses sus- 
tained through payment of any instrument drawn bv the City unon 
which the signature of any indorser -had been forged. Plaintiff paid the 
loss and thereby became subrogated to all rights of salvage and the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition, § 581. 
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Chase Bank assigned its cause of action to the plaintiff, which received 
the assignment as a salvage operation. 

The defense set up by the Federal Reserve Bank alleges that the 
Chase Bank paid the check December 26, 1942, and charged the amount 
thereof to the account of the City; that the Chase Bank returned to the 
City the voucher for such payment some time in January, 1943; that 
the City did not within two years thereafter. notify the Chase Bank that 
the check bore a forged or unauthorized indorsement; that by reason 
thereof the Chase Bank was not liable to the City by reason of the pay- 
ment of the check; that any payment to the City by the Chase Bank 
was voluntarily made and without consideration, and that the Chase 
Bank sustained no loss by reason of the payment of the check. 

The Federal Reserve Bank also alleged that by virtue of section 
48 of the Negotiable Instruments Law it is the declared public policy 
of the State that a drawee bank is under no liability to a depositor for 
paying a check bearing a forged indorsement where the depositor fails 
to notify the drawee bank of its claim within two years after the 
voucher is returned. and by reason of said public policy the drawee bank 
may not enrich itself by any recovery against prior indorsing banks 
where no liability to its own depositor exists. 

In holding these defenses as insufficient in law, the court rendered its 
opinion as follows: 


It is not disputed that an indorsing bank collecting a check from 
the drawee warrants the genuineness of the indorsement in the name of 
the pavee. Negotiable Instruments Law, §§ 115, 116; Hartford Acci- 
dent & Indemnity Co. v. First Nat. Bank, 281 N.Y. 162, 168, 22 N.E. 
2d 224 326. 123 A.L.R. 1149. 

The liability of the collecting bank upon such warranty has not 
been changed or qualified by section 43 of the Negotiable Instruments 
Law, upon which the Federal Bank relies. That section provides: “No 
nat‘onal bank or banking organization as defined in the banking law 
shall be liable to a a depositor for the payment by it of a check bearing 
a forged or unauthorized endorsement unless, within two years after the 
return to the depositor of the voucher of such payment, such depositor 
shall notify the bank that the check so paid bore such forged or un- 
authorized endorsement.” 

This provision is patterned after the provision of section 326 
applicable to forged or raised checks. Of the latter section, it has been 
held that it is “one of those general statutes which promulgate rules of 
substantive law rather than of pleading or evidence.” Shattuck v. 
Guardian Trust Co. of New York, 204 N.Y. 200, 210, 97 N.E. 517, 520, 
and section 48 has been similarly construed. Bloch v. Schwartz, 266 
App.Div. 188, 41 N.Y.S. 2d 887; Commander-Larabee Milling Co. v. 
Manufacturers Traders Trust Co., D. C., 61 F. Supp. 841, 848. Such 
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construction, however, does not aid the collecting indorser. By its 
terms, section 48 declares a rule applicable as between depositor and 
drawee bank. It does not extend that rule in favor of an indorser who 
has warranted the genuineness of the indorsement purporting to be that 
of the payee. It does not touch upon the liability of such a collecting 
bank indorser to the drawee. It leaves unchanged the rule that “The 
liability of the collecting bank to repay the moneys paid out on forged 
indorsement which were guaranteed by the collecting bank to the de- 
positary bank is absolute, and not in any wise dependent upon the lia- 
bility of the depositary bank to its depositor.” Fallick v. Amalgamated 
Bank of New York, 232 App. Div. 127, 180, 249 N.Y.S. 238, 242; 
sec, also, American Exchange Nat. Bank v. Yorkville Bank of New 
York, 122 Misc. 616, 627, 204 N.Y.S. €21, 631; affirmed 210 App. Div. 
885, 206 N.Y.S. 879; Manufacturers’ Trust Co. v. Harriman Nat. 
Bank Trust Co., 146 Misc. 551, 553, 262 N.Y.S. 482, 484, affirmed 238 
App. Div. 777, 262 N.Y.S. 486. Under that rule, I hold that the col- 
lecting bank may not urge as a defense the failure of the drawee bank 
to avail itself of the provisions of section 43. 

When public policy does not prevent, a party may waive the bene- 
fit of a statute, or even a constitutional right. Matter of New York, 
Lackawanna & Western R. Co., 98 N.Y. 447, 453; Sentenis v. Ladew, 
140 N.Y. 463, 466, 35 N.E. 650, 37 Am.St.Rep. 569; City of Ithaca v. 
Ithaca Street R. Co., 145 App.Div. 675, 180 N.Y.S. 859. There is in 
this statute no discernible public policy other than that the benefit of its 
protection may be invoked by a depositary bank as against its deposi- 
tors. It permits, but does not compel, the bank to avail itself of this 
benefit ; it is no more mandatory than the Statute of Limitations. Sound 
business judgment may well dictate the wisdom of waiving that benefit 
in favor of a substantial depositor, especially when, as here, the bank 
has recourse to an amply responsible indorser or surety company. A 
waiver, in such circumstances, would not centravene public policy. 

In Fallick v. Amalgamated Bank of New York, 282 App.Div. 127, 
at page 230, 249 N.Y.S. 238, at page 241, supra, an analagous case, 
the Appellate Division, First Department, per McAvoy, J., said: “If 
the Amalgamated Bank of New York [depositary] wishes to forego de- 
fenses which it might have against the plaintiffs as assignees of its de- 
positor, either because no such defenses exist, in its judgment, or be- 
cause it wishes to waive them and rely on its remedy against the collect- 
ing bank which guaranteed the indorsements of the payees which turned 
out to be forgeries, the impleaded [collecting] bank is in no legal po- 
sition whereby it may demand that the depositary bank be compelled to 
interpose a defense, or, upon its failure so to de, that it be held liable 
without recourse to the indorsement liability of the collecting bank.” 

It is urged that waiver would be in the nature of a gift and ultra 
vires. The Federal Reserve Bank has no standing to object on that 
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ground; it has no bearing upon the liability of that defendant as 
guarantor of the purported indorsement of the payee. Furthermore, the 
argument is without merit. The Chase Bank, upon the facts alleged in 
the complaint, was indebted to the City in the amount which it paid out 
on the forged indorsement; as already stated, it was not bound to re- 
sist payment of that debt, although the statute gave it that privilege; 
therefore, recognition and payment of the debt would not constitute a 
ift. 

. The argument that the Chase Bank sustained no loss is unten- 
able. “A drawee bank, which has paid checks the indorsements of which 
have been forged, is thus in the position of having paid out its own 
money in reliance upon a representation and warranty by the collecting 
bank that the latter had good title to the checks. . . . In all such cases 
the collecting bank has obtained the drawee bank’s money without any 
right thereto.” American Exchange Nat. Bank v. Yorkville Bank of New 
York, 122 Misc. 616, 621, 204 N.Y.S. 621, 626, supra; Manufac- 
turers’ Trust Co. v. Harriman Nat. Bank Trust Co., 146 Misc. 551, 
262 N.Y.S. 482, supra. In suing the collecting bank, the drawee “is su- 
ing to recover its own money . .. and is not recouping a loss.” American 
Exchange Nat. Bank v. Yorkville Bank, of New York, supra, 122 
Misc. at page 626, 204 N.Y.S. at page 630; Franklin Sq. Nat. Bank 
v. Great Atlantic Bldg. Material Supply Corp., 186 Misc. 524, 527, 60 
N.Y.S.2d 352, 353, affirmed 270 App. Div. 930, 62 N.Y.S.2d 617. 
Therefore, the question of loss, apart from the loss involved in the fact 
that the drawee pays out money on the check, is irrelevant. Franklin 
Sq. Nat. Bank v. Great Atlantic Bldg. Material Supply Corp., supra. 

In support of its contention that the Chase Bank suffered no 
damage, the Federal Reserve Bank cites Halsey v. Bank of New York & 
Trust Co., 270 N.Y. 134, 200 N.E. 671; Merchants Nat. Bank v. 
Federal State Bank, 206 Mich. 8, 172 N.W. 890 and United States v. 
Guaranty Trust Co. of New York, 293 U.S. 340, 351, 55 S.Ct. 221, 79 
L.Ed. 415, 95 A.L.R. 651. The Halsey case, supra, was an action by 
depositors against the drawee bank. The latter impleaded indorsing 
banks and moved for summary judgment over. The court held that the 
drawee bank could have no claim over against the impleaded de- 
fendants in the absence of a judgment against it, as to which the record 
was defective. It also held that on the question of forgery a triable 
issue was presented. The decision did not pass upon the question here 
under consideration. The Merchants’ Nat. Bank case, supra, a Michi- 
gan decision, is at variance with the New York cases (cf. American 
Exchange Nat. Bank v. Yorkville Bank, of New York, supra, and 
Franklin Sq. Nat. Bank v. Great Atlantic Bldg. Material Supply 
Corp., supra), and therefore I disregard it. In United States v. 
Guaranty Trust Co. of New York case, supra, the court, referring to 
the suggestion that there could not be recovery on the guarantee of 





i eld AINE wn 


THE BANKING LAW JOURNAL 767 


prior indorsements because of failure to show damages from the alleged 
breach, said it had no occasion to pass on it. 

The first and second defenses contained in the cross answer of the 
impleaded defendant, National Safety Bank, correspond with the second 
and third defenses, respectively contained in the answer of the Federal 
Reserve Bank, and on the motion of the latter bank these first and 
second defenses of the impleaded defendant are treated in the same man- 
ner as are the second and third defenses of the defendant, Federal Re- 
serve Bank. 

Both motions, therefore are granted. On plaintiff’s motion, the 
second and third defenses contained in the answer of the defendant, 
Federal Reserve Bank, are stricken out. On the motion of defendant, 
Federa] Reserve Bank. the first and second defenses contained in the 
answer of the impleaded defendant, Nat. Safety Bank, are stricken out. 





Bank Justified In Presumption That Check Drawn by 
Agent Was For Purpose Authorized by Principal 


The California statute provides that “whenever any person, firm or 
corporation be‘ng the owner of any deposit account subject to check in 
any bank shall have authorized any person as agent or officer of said 
person, firm or corporation to draw checks on such bank against said 
account, the hank, in the absence of written notice to the contrary, 
shall be justified in presuming that any check drawn by said agent or 
officer in the form or manner authorized by such principal, including 
checks drawn to nersonal order of agent or officer, was drawn for a 
purpose authorized bv the principal and within the scope of the author- 
ity conferred upon the agent or officer.” 

It was held that under this statute the manager of denositor’s marine 
insurance department could have drawn checks payable to himself, 
cashed them in currency. met the drafts therewith. and regardless of 
whatever susp‘cion might have lurked in the mind of the teller as to the 
destination of the proceeds, no duty of inquiry would have been cast on 
the bank, and it would have been justified in presuming that checks 
drawn to personal order of agent or officer were authorized. This was 
decided by the California District Court of Appeal. 181 Pac. Ren. (2d) 
84. in the case of Boston Insurance Company v. Wells Fargo Bank & 
Union Trust Company. 

The 138 checks in ouestion were drawn at different times to nav 18 
drafts for sums ranging from $35 to $1,000. They were admittedly 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 1241, 1874. 
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signed by authorized agent. The drafts were presented from time to 
time by a bank messenger and when, the same day or the next, he re- 
turned and was given a check which matched to a cent the amount 
called for by the draft there could be no question that the bank was 
being told what the check was for. As each check was delivered to the 
bank it was accompanied by the presumption, created by the statute, 
that such check, designed to pay the draft then in the bank’s hands, was 
drawn for a purpose authorized by the principal and within the scope of 
the authority conferred upon the agent or officer. Whether the bank 
had notice or was put on inquiry that its depositor’s funds were being 
diverted by its agent was a question of fact, not one of law. The opinion 
of the court is as follows: 


This action was brought by the appellant against the respondent 
banks to recover $4,057.50 paid on a series of checks drawn against 
appellant’s account in the Wells Fargo bank, whereby appellant’s funds 
were misappropriated. Respondents recovered judgment for their 
costs. 

M. R. Wallace was the Pacific Coast manager of the marine de- 
partment of appellant, and had been since 1933. Its cashier and ac- 
countant was L. W. Bruntlett. Appellant in 1938 lodged with Wells 
Fargo bank a copy of a resolution authorizing its cheeks to be signed 
by M. R. Wallace and countersigned by L. W. Bruntlett or J. F. Faven. 

Wallace was interested in an 0‘) venture in Kern County. It was a 
partnership composed of himself, his wife Freda G. Wallace, and one 
Charles Morris, and operated under the name Freda G. Oil Comnanv. 

The 18 transactions in ovestion were spread over the per‘od from 
Apr'l 4, to Aneust 9, 1940 and in each of them the modus onerandi was 
as follows: Morris, on the round in Kern County, in need of money 
wherewith to onerate, would draw a draft siened either in his name 
or Fre7a G. O'l Co. by himself. through the State Bank of Taft (now 
Kern County Bank) for the amount needed. The Taft hank would 
send the draft to its San Francisco corresnondent, the Wells Fargo 
bank, for co'lection, which bank incidentally hannened to be the de- 
positary of Boston. On rece'nt of the draft Wells Fargo would send 
it by messenger to the office of Boston Insurance Comvany and leave it 
with Bruntlett who would receipt for it. Later that day, or the 
next, the messenger would return and Bruntlett would give him the 
check of Boston drawn on Wells Fargo bank and pavabl'e to Wells 
Farro bank, for the amount of the draft, whereupon the latter bank 
would credit the drawer bank at Taft for the amount of the draft and 
notify it that the draft had heen paid, debiting, at the same time, the 
account of Boston in Wells Fargo. 

Twelve drafts were drawn in the following fashion: 
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“M. R. Wallace 
To Boston Ins. Co. 
840 Pine St. 
San Francisco, Cal.” 
The other was drawn: 
“M. R. Wallace 
To 340 Pine 

Boston Ins. Co. 
San Francisco, Cal.” 


All 18 checks were signed by Wallace. ‘Twelve of them were 
courtersigned by Bruntlett and the other by Fayen. 

The 13 drafts and the corresponding checks were for varying 
amounts ranging from as low as $35 to as high as $1,000, aggregating 
the $4,057.50 in suit. 

Admittedly Boston Insurance Company had no interest in the 
Freda G. Oil Company, and Wallace had never been given permission 
to use appellant’s funds in that venture. However, neither bank knew 
this. 

The appellant’s first contention is that “One who participates in a 
breach of trust is liable to the beneficiary for the damages resulting 
from the breach.” Respondents do not challenge this general state- 
ment of principle, but they deny that there was such participation as 
to fasten liability on them. ‘ 

The appellant contends that because the drafts were drawn on 
Wallace personally and were paid by checks of Boston Insurance 
Company, the Wells Fargo bank was put on notice as matter of law 
that its depositor’s funds were being diverted by Wallace for his own 
uses and purposes and that, accordingly, it took part in the diversion. 
In other words, it is claimed that the face and form of the drafts plus 
the face and form of the checks gave the Wells Fargo bank construc- 
tive notice of the misappropriation, which it should have followed up. 

Whether the bank had notice or was put on inquiry is a question of 
fact, not one of law. Northwestern Portland Cement Co. v. Atlantic 
Portland Cement Co., 174 Cal. 308, 312, 168 P. 47; West v. Great 
Western Power Co., 36 Cal. App. 2d 403, 97 P.2d 1014; People v. One 
1933 Buick Sedan, 43 Cal.App.2d 482, 111 P.2d 378; 20 Cal.Jur. 
p. 240. In National Bank v. Whitney, 181 Cal. 202, 210, 183 P. 789, 
793, 8 A.L.R. 298 it is said, “The question as to whether the sus- 
picions of the defendant were or should have been aroused was a ques- 
tion of fact for the jury.” 

The court found not only that the Wells Fargo bank had no such 
notice, but it went further and found that appellant caused the checks 
to be delivered to the bank with the intent of engendering the belief 
that the drafts were for appellant’s own obligations, were authorized 
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by it, and that by appellant’s conduct the bank was led to believe that 
the drafts were drawn upon appellant itself. In this connection it 
must be remembered that the drafts were delivered by the bank’s mes- 
senger not to Wallace but to Bruntlett, the insurance company’s 
cashier, and it was Bruntlett and not Wallace who delivered the appel- 
lant’s checks when the messenger returned for them. The form in which 
12 of the 18 drafts were drawn, with “Boston Ins. Co.” appearing on the 
same line with, and following, the word “To” was, to say the least, 
equivocal and, whether or not it was designed to mislead the bank 
into concluding that Boston instead of Wallace was the drawee, it 
certainly had a tendency todo so. To say the least, appellant’s name 
was coupled with Wallace’s in the drawee part of the drafts. Moreover 
the record shows that “every day in the week” the Wells Fargo bank 
handled a draft on the appellant although not “directly chargeable 
against their account.” In addition to these circumstances, Bruntlett, 
and in one case Fayen, neither of whom was interested in Freda G. 
O.1 Co. and both of whom were connected with appellant, counter- 
signed the checks. 

Appellant claims that the case of Lynch v. Wells Fargo Bank & 
Union Trust Co., 114 Cal.App. 565, 300 P. 74, is directly in point. 
That was not a case such as this is, where an agent, authorized to sign 
his principal’s checks, diverted their proceeds to his own use. There the 
checks, signed by authorized persons, were used for precisely the 
purpose which the principal intended, namely to pay off the principal’s 
overdraft. The trouble was that the fund on which the checks were 
drawn was a trust fund, known by the bank to be such. The reason 
why the bank was held liable was that, with such knowledge, it “cashed 
and received the proceeds at its risk” (as appears from the opinion 
at page 574 of 114 Cal.App. at page 78 of 300 P.). See, also, 9 C.J.S., 
Banks and Banking, § 353, page 713, where the Lynch case is cited 
as a representative California case under this rule. 

Appellant relies also on Southern Trust & Commerce Bank v. San 
Diego Savings Bank, €0 Cal.App. 215, 212 P. 385, 386, where the 
cashier of the defendant bank was at the same time guardian of an 
estate. He received a check for $8,271.12, and other checks, payable to 
himself as guardian, deposited them in his personal account in the 
same bank and drew against the latter account for his own uses. There 
were 10 separate transactions sued on. In nine of them the bank was 
held not liable, because the checks were drawn to payees other than the 
bank. In one transaction the bank was held liable because the guar- 
dian drew the check on trust funds, known by the defendant bank to be 
such, in payment of his personal overdraft, the bank thereby becoming 
an active participant in the diversion, as in the Lynch case, and be- 
ing held liable for the selfsame reason. The court, quoting L.R.A. 
1915C, note p. 519, stated: “The reason for the bank’s liability is 
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that it knowingly makes itself a party to a fraud, and must make 
good the loss that results from the misappropriation.” With respect 
to the other nine transactions, where the checks were paid to others, 
the court said, at page 221 of 60 Cal.App., at page 887 of 212: “The 
manner in which the guardian should keep his trust funds, or how he 
should dispose of them, were not matters in which the bank had any 
duty to investigate, or any interest to protect.” In cases where the 
bank receives money out of an earmarked trust fund in its own bank 
it knows the money is being applied to the trustee’s personal use, and 
takes part in so applying it. 

Keeney v. Bank of Italy, 38 Cal.App. 515, 165 P. 735, also relied 
on by appellant, was simply a case where the bank appropriated, by 
virtue of its banker’s lien, $1,968.66 from an account clearly ear- 
marked as a trustee account, in satisfaction of an indebtedness per- 
sonally owing to it by the person who happened to be the trustee. In 
the Keeney case the court states the California rule on this subject. 
The concluding phrase points out the broad distinction which the 
appellant’s cases so well illustrate. At page 518 of 33 Cal.App., at 
page 736 of 165 P. the court says: “It is not contended by respondent, 
nor could it well be in the light of the later decisions, that if the de- 
fendant had paid out to third parties the funds here in question upon 
checks regularly drawn upon the account, it could be held accountable 
for them, for under such a state of facts no duty is cast upon the 
bank to inquire into the purpose for which the funds are being used 
(United States Fidelity & Guaranty Co. v. First Nat. Bank of Mon- 
rovia, 18 Cal.App. 437, 123 P. 352; Interstate Nat. Bank v. Claxton, 
97 Tex. 569, 80 S.W. 604, 65 L.R.A. 820, 104 Am.St.Rep. 885; Silis- 
bee State Bank v. French Market [Grocery] Co., 103 Tex. 629, 182 
S.W. 465, 34 L.R.A.N.S., 1207); but the cases draw a clear 
distinction between such payments and an appropriation by the de- 
positary of the fund in payment of its own claim against the trustee or 
agent.” 

In United States Fidelity & Guaranty Co. v. First National Bank of 
Monrovia, 18 Cal.App. 437, 123 P. 352, 354, cited in the foregoing 
quotation, a case quite similar to the Southern Trust case, the court 
in rejecting the contention that the bank was obligated to investigate 
the purpose for which a guardian drew against his account, said: “Ap- 
pellant’s contention, if accepted as applicable to the facts presented, 
would render banks ex-officio trustees in general for all cestuis que 
trusts.” 

All the authorities thus far discussed are cases where the bank ac- 
counts were clearly earmarked as trust funds, and we have seen what the 
rule is in California on that subject. The instant case, however, in- 
volves an ordinary commercial account of a corporation where its offi- 
cers or agents (fiduciaries in the broad sense) are authorized to sign 
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its checks. Jf the rule respecting a definitely earmarked trustee ac- 
count is as we have found it to be, it would seem that the rule should 
be no stricter, but perhaps less strict, respecting an account such as 
we have in this case. This question was considered in the case of 
Empire Trust Co. v. Cahan, 274 U.S. 473, 47 S.Ct. 661, 662, 71 L.Ed. 
1158, 57 A.L.R. 921. There it was held by the lower courts that 
because of the form of the checks the bank was chargeable with notice 
az matter of law that the agent was not acting in his principal’s in- 
terest. In reversing the judgment the court said: “We do not perceive 
on what ground the petitioner could be held bound to assume that 
checks thus lawfully drawn were required to be held or used for one 
purpose rather than another. In the case of checks drawn by a cor- 
poration not likely to disburse except for corporate purposes there 
might be stronger reasons for requiring a bank to be on its guard if 
an officer having power to draw them deposited checks for considerable 
sums to his private account; but it recently has been held otherwise by 
the Judicial Committee of the Privy Council. Corporation Agencies, 
Limited v. Home Bank of Canada [1927] A.C. 818... .” The court 
then draws an analogy between that case—where the agent, holding 
a power of attorney, diverted his principal’s funds in an ordinary bank 
account—and one involving an earmarked trust fund, as follows: “The 
petitioner [bank] in permitting the son to draw out the money was 
permitting only what it, like the respondent’s banks, would have been 
bound to allow even if the deposit had been earmarked as a trust. The 
form in which the withdrawals took place does not appear. They might 
have been, like the deposits, in checks to the son’s own order. All that 
is known is that the respondent did not get the benefit of them.” 

It is not necessary to decide whether a commercial account is sub- 
ject to the same rules as apply to an earmarked trust fund for here 
we have a statute which removes all doubt as to the obligation rest- 
ing on the bank. Section 16a of the Bank Act (Stats. 1925, p. 513) 
reads as follows: ‘Whenever any person, firm or corporation being the 
owner of any deposit account subject to check in any bank .. . shall 
have authorized any person as agent or officer of said person, firm or 
corporation to draw checks on such bank against said account, the 
bank, in the absence of written notice to the contrary, shall be justified 
in presuming that any check drawn by said agent or officer in the form 
or manner authorized by such principal, including checks drawn to 
personal order of agent or officer, was drawn for a purpose author- 
ized by the principal and within the scope of the authority conferred 
upon the agent or officer.” 

The appellant argues that this “provision seems not to have been 
discussed in any reported decision and did not replace or amend any 
similar provision which might shed light on its history and purpose. 
Its interpretation is therefore a matter of some difficulty, especially 
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since the language of the section is not free from ambiguity.” Ap- 
pellant argues further that the transaction in the Lynch case arose 
after section 16a was adopted and that the “opinion does not discuss 
Section 16a, but presumably it was considered by the Court.” The 
court had no occasion to consider it. Section 1€a deals only with the 
drawing of checks, and there is nothing in that section which could have 
had any bearing on the Lynch case transaction. In that case it ap- 
pears clearly from the depositor’s letter to the bank of February 20, 
1925, that the depositor was “holding in trust certain funds in the 
sum of $25,000.00” which it was then depositing in a “Special Account” 
“not subject to be drawn against in our usual course of business.” That 
earmarked fund was drawn against to reduce the depositor’s overdraft, 
hence the bank was held liable as a participant under the rule dis- 
cussed earlier. The Lynch case involved no question (as does this 
case) of the signers of the check going outside their authority, for 
there the checks were applied exactly as the depositor intended, namely, 
in payment of its overdraft. 

We find no difficulty in the interpretation of section 16a nor any 
ambiguity therein. 

Under the provisions of section 16a that the bank shall be justified 
in presuming that checks drawn to personal order of agent or officer 
are authorized, Wallace (assuming he had an authorized counter- 
signature) could have drawn any or all of these checks payable to 
himself, cashed them in currency, and met the drafts therewith. Re- 
gardless of whatever suspicion might have lurked in the mind of the 
teller as to the destination of the proceeds, no duty of inquiry would 
have been cast on the bank. 

The 18 checks in question were drawn at different times to pay 13 
drafts for $35; $220; $650; $215; $3825; $450; $200; $50; $1,000; 
$350; $400; $122.50 and $40 respectively. They were admittedly 
signed by authorized agents of appellant. The drafts were presented 
from time to time by a bank messenger and when, the same day or 
the next, he returned and was given a check which matched to a cent 
the amount called for by the draft there could be no question that the 
bank was being told what the check was for. As each check was de- 
livered to the bank it was accompanied by the presumption, created by 
section 16a, that such check, designed to pay the draft then in the 
bank’s hands, “was drawn for a purpose authorized by the principal 
and within the scope of the authority conferred upon the agent or 
officer.” 

Section 16a deals with the drawing of checks, and with nothing 
else. It does not touch the endorsement of checks, and for that reason 
cases such as Palo Alto Mut. Building & Loan Ass’n v. First Nat. 
Bank 88 Cal.App. 214, 164 P. 1124 and Buena Vista Oil Co. v. Park 
Bank of Los Angeles, 89 Cal.App. 710, 180 P. 12 have no bearing on 
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the case. The section provides that the presumption prevails “in the 
absence of written notice to the contrary,” and appellant argues that 
the drafts drawn on Wallace, personally, supplied such written no- 
tice. We are unable to agree with appellant in this contention. The 
drafts of course were in writing but they were not sufficient to destroy 
or weaken the presumption which went with each check. To hold that 
they were sufficient, would render the statute meaningless. 

Appellant’s second point is that as the ehecks were payable to the 
Wells Fargo bank itself, the bank could do nothing but hold them for 
instructions from appellant as to their application. This is somewhat 
theoretical in view of the circumstances under which the checks were 
issued, having been drawn for exactly the dollars and cents called for 
by the drafts then in the hands of the bank. 

Finally it is argued that as the checks provided on their face for a 
specification of the purpose for which they were drawn, and as none 
of them contained anything in this space, the absence of such nota- 
tions put the bank on notice. The general rule, however, as stated 
in 9 C.J.S., Banks and Banking, § 332, page 667 is that “Generally the 
bank is not required to take notice of any notation or memorandum 
on the check appearing on the margin thereof made for the convenience 
or benefit of the maker, with respect to honoring such check or so as to 
restrict the bank’s right to charge the maker’s account with the amount 
thereof.” See, also. Childs v. Empire Trust Co., 2 Cir., 54 F. 2d 981, 
983, citing State Nat. Bank v. Dodge, 124 U.S. 333, 8 S.Ct. 421, 31 
L.Ed. 458; First Nat. Bank v. School District, 1738 Minn. 383, 217 
N.W. 366, 367, 56 A.L.R. 1369; Valley Nat. Bank v. American Em- 
ployers Ins. Co., 60 Ariz. 407, 1388 P.2d 294. 

We are satisfied, as already indicated, that the trial court properly 
held that the Wells Fargo bank was subject to no liability in this 
case. It follows that the Kern County Bank is likewise free from 
liability. 

A large number of authorities from outside jurisdictions are 
relied on by appellant. In view of the fact that in such other jurisdic- 
tions there is no statute similar to section 16a, there is no need to dis- 
cuss these outside cases. In Empire Trust Co. v. Cahan, supra, the 
court said: “The person reposing confidence in the son was not the 
petitioner but the respondent, National Safe Deposit Savings & Trust 
Co. v. Hibbs, 229 U.S. 391, 397, 33 S.Ct. 818, 57 L.Ed. 1241, 1247.” 
So in this case, “under familiar principles of law ‘where one of two in- 
nocent persons must suffer by the fraud or negligence of a third, 
whichever of the two has accredited him ought to bear the loss.’ Na- 
tional Bank of San Mateo v. Whitnev, supra, 181 Cal, at page 205, 
188 P. at page 781 [789, 8 A.L.R. 298].” Condor Corp v. Cunningham, 
71 Cal.App. 2d 25, 88, 162 P.2d 21, 25. 

The judgment is affirmed. 
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Limitations to Actions to Enforce Statutory Double 
Liability of Stockholder of Insolvent National Bank 


There being no federal statute of limitations fixing the period with- 
in which suits must be brought to enforce the statutory doubie liability 
of stockholders of insolvent national banks, the period is to be de- 
termined by the law of the state in which the suit is brought. But when 
the statute of limitations begins to run depends on when, under the 
federal law, the Comptroller of the Currency. or his authorized agent, 
is empowered by federal law to bring suit. The period runs from the 
date for payment fixed by the Comptroller. This was decided by the 
Supreme Court of the United States in the case of Francis R. Cope, Jr. 
v. National Bank of Kentucky, 118 New York Law Journal 331. 

A cause of action against a stockholder of an insolvent national 
bank which did its banking business in a city in Kentucky arose in 
Kentucky within the meaning of a “borrowing” statute of Ohio to 
the effect that if the laws of any state where a cause of action arose 
limit the time for commencement of an action to a less number of 
years than do the statutes of Ohio in like causes of action, the said 
cause should be barred in Mhio at the expiration of the said lesser 
number of years. Consequently, an action brought in Ohio against a 
stockholder of the bank was barred after the expiration of the five- 
year period limited by the Kentucky statute for such actions and was 
properly dismissed though it was commenced within the six years limited 
by the Ohio statute for actions of this kind. 

Similarly, in an action in Pennsylvania, the five-year period. and 
not the six-year period prescribed by Pennsylvania law, is to be applied 
under a provision in the Pennsylvania statute that when a cause of 
action has been fully barred by the laws of the state in which it arose, 
such bar shall be a complete defense to an action thereon brought in a 
Pennsylvania court. The opinion of the court is as follows: 


In Anderson v. Abbott (321 U. S., 849) we held that the share- 
holders of Banco Kentucky Company, a bankstockholding company, 
were liable under 12 U. S . C., sections 63, 64, for an assessment on 
shares of an insolvent rational bank held in the portfolio of the hold- 
ing company. That suit was brought in a Kentucky District Court 
against Banco stockholders residing in that district. These suits in 
equity were brought in Federal District Courts in Ohio and Pennsvl- 
vania to enforce assessments against Ohio and Pennsvlivania stock- 
holders of Banco. In No. 656 the District Court in Ohio overruled 
a motion to dismiss made on the ground, among others, that the bill 
showed on its face that the action was barred by an Ohio statute of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1460. 
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limitations.’ The Sixth Circuit Court of Appeals reversed (156 F., 2d, 47). 
In No. 598 the Third Circuit Court of Appeals reversed the decision 
of the District Court had held the action there barred by the Penn- 
sylvania statute of limitations (156 F., 2d, 972). We granted certiarari 
to consider both cases (—U. S.,.—). 

There is no Federal statute of limitations fixing the period within 
which suits must be brought to enforce the statutory double liability 
of shareholders of insolvent national banks. For this reason we look 
to Ohio and the Pennsylvania law to determine the period in which 
these suits mav he brought (McDonald v. Thompson, 184 U. S., 71; 
McClaine v. Rankin, 197 U. S., 154, 158; Rawlings v. Ray, $12 U. S., 
96, 97). Even though these suits are in equity, the states’ statutes of 
limitations apply. For it is only the scope of the relief sought and 
the multitude of parties sued which gives equity concurrent jurisdiction 
to enforce the legal obligation here asserted. And equity will withhold 
its relief in such a case where the applicable statute of limitations 
would bar the concurrent legal remedy (Russell v. Tod, 309 U. S., 
280, 289, and cases cited; see also Guaranty Trust Co. v. York, 326 
U. S., 99; Holmberg v. Ambrecht, 327 U. S., 392, 395-396). 

But even though the period in which suit must be brought is 
poverned hy state limitations statutes, we have previously decided that 
the question of when the applicable state statute of limitations begins 
to run depends upon when, under federal laws, the Comptroller of the 
Currency, or his authorized agent, is empowered by federal law to 
bring suit. And the comptroller’s agent, the receiver here, could not 
bring these actions until the date for payment fixed by the comp- 
troller (Rawlings v. Ray, supra, 98, 99: Fisher v. Whiton, 317 U. S., 
217, 220, 221). The date for payment fixed by the comptroller in 
this instance was April 1, 1931. These actions were instituted more 
than five but less than six years after the payments became due under 
the comptro'ler’s assessment order. 

With regard to No. 656, the Ohio proceeding, the Ohio statute of 
limitations provides that suit “upon a liability created by statute 
other than a forfeiture or penalty. shall be brought within six years 
after the cause thereof accrued” (Ohio Gen. Code, Page, 1939. sec. 
11229). This statute describes the liability sued on here, and if ap- 
plicable does not bar this suit. But the scope of this general provision 
is narrowed by another known as the “borrowing statute” which reads: 

“Tf the laws of any state or country where the cause of action 
arose limits the time for the commencement of the action to a less num- 
ber of years than do the statutes of this state in like causes of action 





"For convenience the motion was made bv only four defendants who are respondents 
here. The case was continued as to the others pending final disposition of the auestion 
concerning the statute of of limitations, the only ground of the motion to dismiss upon 
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then said cause of action shall be barred in this state at the expiration 
of said lesser number of years” (Ohio Gen. Code, Page, 1949, sec. 
11234). ' 

If ‘he cause of action arose in Kentucky, the “borrowing statute” 
applies Kentucky’s statute of limitation, and this suit is barred. For 
Kentucky’s law requires that an “action upon a liability created by 
statute . . . shall be commenced within five years after the cause of 
action accrued” (Ky. Rev. Stat., Baldwin, 1943, sec. 413, 120). 

The receiver contends that the Ohio borrowing statute’s language 
“the laws of any state or country where the cause of action arose” 
has reference to “a system of jurisprudence other than Ohio’s,” and 
does not refer “necessarily to territorial limits” within which events 
occurred giving rise to enforcible obligation, The place where the 
events giving rise to a cause of action occur is said to be “important 
only insofar as the laws of that place are controlling.” Under this 
argument, the cause of action in any state since the statutory obliga- 
tion of shareholders was not imposed or controlled by state law. Hence, 
the argument runs, the Ohio law did not contemplate borrowing any 
state statute of limitations in a case where liability is governed by 
federal law. And no federal statute of limiations could be borrowed 
in this case for none existed. Therefore, it is argued, only Ohio’s 
general six-year statute of limitations applies. 

The consequence of accepting this contention would be that the 
Ohio borrowing statute would have no effect at all as to suits brought 
in Ohio state courts to enforce actions authorized by federal law. For, 
of course, Ohio courts could never borrow a non-existent federal stat- 
ute of limitations. And if there were a federal statute of limitations 
governing a federally created right, that statute would control of its 
own force (Herget v. Central National Bank & Trust Co., 324 U. S., 
4). We have been cited to no decision by any Ohio court which would 
lead us to believe that its borrowing statute should be given such a 
sterilizing interpretation (cf. Townsend v. Eichelberger, 51 Ohio St., 
213, 216, 38 N. E., 207, 208). 

We find it unnecessary to our decision to discuss the contentions 
made here concerning the differences between a “cause of action” and 
a “liability.” The Ohio Supreme Court has itself said that a “cause 
of action is the fact or combination of facts which gives rise to a right 
of action, the existence of which affords a party a right to judicial 
interference in his behalf” (Baltimore & Ohio R.R. v. Larwill, 88 Ohio 
St., 108, 115-116, 93 N. E., 619, 621). We have been referred to 
nothing in Ohio statutes or decisions which indicates that it used 
“cause of action” in any different sense in its borrowing statute. The 
purpose of the state’s borrowing statute* as those of other states,® 





"See 26 Ohio J@risprudence (1932), 435-440. 
See note, 75 A. L. R., 208 (1981); note, $5 Col. L. Rev., 762 (1985). 
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was apparently to require its courts bar suits against an Ohio resident 
if the right to sue him had already expired in another state where the 
combination of circumstances giving rise to the right to sue had taken 
place. Moreover, limitations on federally created rights to sue have 
similarly been considered to be governed by the limitations law of the 
state where the crucial combination of events transpired (Seaboard 
Terminals Corp’n v. Standard Oil Co., 24 F. Supp., 1018, 104 F. 2d, 
659; Bluefields S. S. Co. v. United Fruit Co., 243 F., 1, 1920; see 
Campbell v. City of Haverhill, 155 U. S., 610; Chattanooga Foundry 
& Pipe Works v. Atlanta, 203 U. S. 390, 397). 

Our appraisal of the Ohio borrowing statute, the opinions of the 
courts of that state and the circumstances leading to this suit, per- 
suade us that the cause of action “arose” in Kentucky within the 
meaning of the Ohio borrowing statute. The bank was authorized 
to do its banking business in Louisville and did business in no other 
place (see U. S. C., sec. 81). Nor was this bank’s business any the 
less local, because its shares were held in the portfolio of a Delaware 
corporation. Many provisions of federal law make national banks, 
in important aspects, peculiarly local institutions (see 12 U. S. C., secs. 
80, 38, 34a, 36, 51, 62, 72). For jurisdictional purposes, a national 
bank is a “citizen” of the state in which it is established or located 
(28 U. S. C., sec 41-16) and in that district alone can it be sued (12 
U.S .C., sec. 94). True, when insolvency occurs, there is a shift in 
bank management, but the bank’s activities are still necessarily rooted 
in its local habitat. In this case the receiver’s office was located in 
Louisville, the home of the bank; payment of assessments, like other 
obligations due the bank could have been made there, and, in fact, 
shareholders were notified by the receiver to pay at his office in Louis- 
ville.* Liquidation of a local bank, like its daily operations, must 
from necessity and in the interest of good business, be carried on, in 
the main, in the community where the bank did business with its de- 
positors and other customers. Practically everything that preceeded 
the final fixing of liability of shareholders derived from Kentucky 
transactions. We have been referred to no Ohio decisions, and have 
been unable to find any, which contradict our conclusion that events 
which culminated in this suit justify our holding that this “cause of 
action” “arose” in Kentucky within the meaning of the Ohio statute 
(see Hunter v. Niagara Fire Ins. Co., 78 Ohio St., 110, 76 N. E., 563; 
Alropa Corp’n v. Kirchwehm, 138 Ohio St., 80, 83 N. E., 2d, 655; 
Payne v. Kirchwehm, 141 Ohio St., 884, 48 N. E. 2d, 224; Bowers 
v. Holabird, 51 Ohio App., 418, 1 N. E. 2d, 826; National Bond- 





“Whether notice by the receiver to pay at a particular place could alter the conclusive 
situation as to where a cause of action might be considered to “arise” under other cir 
cumstances is a question we need not decide. 
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holders Corp’n v. Stoddard, 8 Ohio Supp., 19; see also Hilliard v. 
Pennsylvania R. Co., 73 F., 2d, 473, 475, 476; Note, 15 U. of. Cin. 
L. Rev., 337, 1941; Note 21, Ohio O., 107, 1941). Therefore the 
judgment in No. 656 is affirmed. 

In No. 593, the Pennsylvania action, the same considerations are 
controlling. The general statute of limitations of that state which 
would be applicable to this action had it arisen in Pennsylvania, like 
Ohio’s general statute, provides a six-year period in which this suit 
could be brought (12 Pa. Stat., sec. 31, Purdon, 1931). But Penn- 
sylvania also has a “borrowing statute” which provides: “When a 
cause of action has been fully barred by the laws of the state or 
country in which it arose, such bar shall be a complete defense to an 
action thereon brought in any of the courts of this commonwealth” 
(12 Pa. Stat., sec. 39, Purdon, 1931). Our review of Pennsylvania 
decisions construing this statute persuades us that the borrowing 
statute is applicable to this case, that under that statute this cause 
of action “arose” in Kentucky, and that the five-year statute of 
Kentucky bars this action (see Mister v. Burkholder, 56 Pa. Super., 
517; Fletcher’s Estate, 45 Pa. Dist. & Co. R., 673, 674; Bell v. Brady, 
846 Pa., €66, 31 A., 2d, 547; Shaffer’s Estate, 228 Pa., 36, 40, 76 A., 
716, 717; cf. Rosenzweig v. Heller, 302 Pa., 279, 153 A., 346; see 
also Notes, 88 U. of Pa. L. Rev., 878, 1941, 4 U. of Pitt. L. Rev., 215, 
1938). The judgment of the Circuit Court of Appeals in No. 593 
is therefore reversed. 

So ordered. 

Affirmed in part and reversed in part. 

The Chief Justice took no part in the consideration or decision 
of these cases. 





Common Trust Funds 
Operation as Investment Trust 


The Board of Governors has received a request for a ruling with 
respect to whether a national bank may invest certain funds in par- 
ticipations in a common trust fund operated by the bank. 

The facts as set forth in the bank’s letter are as follows: 

“We have been approached by a local corporation which wishes 
to place $8,000 in our common trust fund. They assure me that this 
money is not needed in their business at the present time and probably 
will not be needed until the next serious depression such as 1932. They 
insist that any trust fund which they set up is a bona fide one to permit 
them to have this small sum of money invested properly from the diver- 
sification point of view. 








780 THE BANKING LAW JOURNAL 


“Tt is true however that the settler company reserves the right to 
revoke the agreement at any time or to withdraw part of the money 
placed in this trust fund. The trust fund was established with the idea 
of having it placed in the common trust fund... . We have been ap- 
proached indirectly by other small corporations along the same lines 
and they all want to protect their reserve position as much as possible. 
They have indicated to me that the savings banks will not take their 
money and they apparently are not satisfied to obtain the small income 
return available on the short term government bonds that we first 
recommend to such people for investment purposes.” 

Section 17(a) of Regulation F provides in part as follows: 

“The purpose of this section is to permit the use of Common Trust 
Funds, as defined in section 169 of the Internal Revenue Code, for the 
mvestment of funds held for true fiduciary purposes; and the operation 
of such Common Trust Funds as investment trusts for other than 
strictly fiduciary purposes is hereby prohibited. ... The trust investment 
committee of a bank operating a Common Trust Fund shall not permit 
any funds of any trust to be invested in a Common Trust Fund if it has 
reason to believe that such trust was not created or is not being used 
for bona fide fiduciary purposes.” 

Under the facts presented, it appears that there is no reason for 
the creation of the trust other than the desire of the corporation to in- 
vest its funds in participations in the common trust fund. The trust 
merely is a mechanism designed to enable the corporation to acquire 
such participations in lieu of other investments. The analogy with the 
purchase of investment trust certificates is apparent; and the use of a 
common trust fund for this purpose amounts in substance to the opera- 
tion of the fund as an ordinary investment trust. In the circumstances, 
the Board is of the opinion that the proposed investment in participa- 
tions in the common trust fund is clearly contrary to the above-quoted 
provisions of Regulation F. 


(September 1947, Federal Reserve Bulletin) 














Bliss et al. v. California Co-op. Producers et al, Supreme Court of California, 





operative Producers (a Co-operative corporation), I. C. Shidler, Helen 
A. Winchester, B. J. Galbreath, and others to recover on certain notes. 
From a judgment in favor of the plaintiff on the notes as against I. C. 
Shidler, Helen A. Winchester, and B. J. Galbreath, they appeal. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 640, 851. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 




































Negotiability of Installment Promissory Note 
Transferred After Date Fixed Therein For 
Payment of First Installment 





181 Pac. Rep. (2d) 369 





Where installment notes are transferred and pledged by payee 
as security for payee’s note to transferee, it is held that the transferee 
is a holder in due course as to installments to mature in the future 
when the transfer is made after one or more but not all of the in- 
stallments are due on its face, unless the past-due installments have 
not in fact been paid and he has notice of that fact. 

In the March, 1947, issue of the Banxrnc Law Journat, page 214, 
the opinion in the case of Bliss et al. v. California Co-operative Pro- 
ducers et al. as originally decided is set forth in full. Within the 
time allowed by law the Supreme Court of the State of California 
granted a rehearing vacating the previous holding and setting the 
matter at large for further argument and consideration. On June 8, 
1947, the Supreme Court again decided the matter rendering opinion, 
herewith published, more consonant with the provisions of the 
Negotiable Instruments Law. This opinion is a complete reversal 
of the Court’s former position upholding as it does the negotiability 
of an installment note transferred after the date fixed therein for 
the payment of the first installment. 


Action by Charles A. Bliss and others against the California Co- 


Judgment reversed. 
Prior opinion 172 P. 2d 62. 
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B. J. Galbreath. of Marysville, and Muldary & Elkington, of San 


Francisco, for appellants. 
Charles A. Bliss and Irvin C. Ford, both of Sacramento, for re- 


spondents. 


CARTER, J.—Judgment was given for plaintiffs against defendants 
and appellants Shidler, Winchester and Galbreath on three promissory 
notes of which they were the makers. Their defenses, among others were 
fraud and failure of consideration. Plaintiffs are the transferees of the 
notes. the payee being California Co-operative Producers, a corporation. 

The series of events leading up to the execution of the notes had 
their beginning in 1926. In that year the idea was conceived by Mr. 
Johnson, president of the Union Construction Company, and a Mr. 
Campbell, to use the shipping terminal facilities and property at the 
harbor in Oakland, California, then held by the Union Construction 
Company under a lease from the City of Oakland, for a terminal for 
processing and shipping agricultural products. It was proposed to form 
a corporation to be known as California Co-operative Producers (here- 
inafter referred to as the corporation, which was later formed), as the 
instrumentality to conduct the enterprise. A promotional firm, Allen, 
Hobson and Simons, a co-partnership, was engaged under contract of 
April 15, 1927, to promote and organize the business and conduct a 
campaign to induce growers of agricultural products to let the corpora- 
tion handle their products. The corporation was incorporated on April 
26. 1927. with a capital stock of $15.000 under the then section 653 (a) 
of the Civil Code authorizing ordinary business corporations to divide 
a portion of their profits among persons other than their stockholders. 
The stock (other than director’s qualifving shares) was to be issued 
only to associations of producers (which were to be organized) who 
marketed their products through the corporation. Johnson was named 
president and Hobson and Allen directors of the corporation. Pursuant 
to a permit therefor one share of stock was issued to each director. 

The promotional firm launched its drive, made financial arrange- 
ments, and obtained Manufacturing and Marketing contraets. hereafter 
called marketing contracts, for the corporation from many producers of 
agricultural products, including the three appellants, in which the pro- 
ducers agreed to market their products through the corporation. Appel- 
lants, as producers, were members of either one or the other of two 
producer’s associations formed pursuant to the plan. The associations’ 
Manufacturing and Marketing agreement, hereafter referred to as asso- 
ciation contract, with its member-producers and the marketing contracts 
reauired its members to deliver their products to the corporation. The 
marketing contracts called for the procurement of policies of insurance 
on the lives of the producers, the corporation to pay the premiums, and 
provided: “In order to assist in the manufacturtng and/or marketing of 
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said products, and in further consideration of the payment of the 
premiums on policies of endowment life insurance on the life (name 
of defendant signing same) for the amount of (amount of insurance 
issued), if and when issued and assigned to California Co-operative 
Producers, said producer hereby extends his credit to California Co- 
operative Producers in the amount of a certain promissory note of 
even date herewith in the principal sum of $#——— (amount of note 
executed, and sued for herein) made by said producer in favor of said 
California Co-operative Producers.” The notes involved were executed 
in 1927 as a part of the transaction by appellants and were non-interest 
bearing negotiable instruments payable in annual installments. The 
principal of the notes was arrived at by an estimate of the annual 
produce to be delivered by the producer and maker of the note to the 
corporation. 

On April 17, 1928, the corporation pledged the notes to plaintiffs, 
together with others, as security for the payment of a note for $5,000 
in which the corporation was maker and plaintiffs payees. The pledge 
was made in the usual course of business and under circumstances which 
would indicate that plaintiffs were holders in due course and thus the 
defenses urged would not be available unless some other factor took 
them out of the favored position. 

The court found that plaintiffs acquired the notes in good faith and 
without notice of any defenses of appellants. (As above stated, the 
defenses were fraud and failure of consideration.) The first installment 
on the principal of appellants’ notes became due on January 2, 1928. The 
transfer (on April 17, 1928) was after that date, hence we have the 
issue of whether a transferee of an installment note is a holder in due 
course where the transfer is made after one or more but less than all 
of the installments are due. (In this connection it should be noted 
that in the instant case the notes did not contain an automatic accelera- 
tion clause upon default in the payment of an installment, thus we do 
not decide the law in that situation.) 

On the issue of whether or not the transferee of a negotiable install- 
ment note taken after the maturity of one or more or less than all of 
the installments, is a holder in due course, reference must first be made 
to the negotiable instruments law as embodied in our statutes: “A 
kolder in due course is a holder who has taken the instrument under the 
following conditions: (1) ... (2) That he became the holder of it 
before it was overdue, and without notice that it had been previously 
dishonored, if such was the fact” (Civ. Code, sec. $133); “The instru- 
ment is dishonored by nonpayment when—(1) ... (2) Presentment 
is excused and the instrument is overdue and unpaid.” Civ. Code, 
sec. $3164. To determine whether a note is “overdue” when less than all 
of the installments are unpaid it must be noted that installment notes 
are expressly made negotiable by the statute. “The sum payable is a 
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sum certain within the meaning of this act, although it is to be paid~ 
(1) ... (2) By stated installments; or (3) By stated installments, with 
@ provision that upon default in payment for any installment or of 
interest, the whole shall become due.” [Emphasis added] (Civ. Code, 
sec. 3083), and the policy is stated: “There is no doubt that the fact 
that a note is payable by installments does not destroy its negotiability. 
The authorities seem to be in favor of the continued negotiability of 
the note after the indorsement of payments thereon. In case of an 
installment note, the time for the payment of each installment is fixed 
so that it is within the rule requiring certainty as to time of payment. 
By the Uniform Act it is declared that the sum payable is a sum certain 
although it is to be paid by stated installments.” 7 Am. Jur., Bills and 
Notes, sec. 150. This policy would be impaired if a note became in 
effect non-negotiable before less than all of the installments became due. 


A vast number of credit transactions might be thus jeopardized. As 
to the installments that have become due the transferee cannot be a 
holder in due course, for that portion of the note is undoubtedly over- 
due but as to the future installments he may or may not be such a 
holder, depending upon the factors presently discussed. 

It has been stated repeatedly, as a general proposition, under the 
negotiable instruments law and the common law that the transferee of 
an installment note is not a holder in due course as to any part of the 
note when the transfer has been made after the maturity of one or more 
but less than all of the installments. Cases in which uniform negotiable 
instruments law not mentioned: Hall v. E. W. Wells & Son, 24 Cal. 
App. 238, 141 P. 53; Archibald Hardware Co. v. Gifford, 44 Ga. App. 
837, 163 S. E. 254; General Motors Acceptance Corporation v. Talbott, 
39 Idaho 707, 230 P. 30; Vinton v. King, 4 Allen, Mass. 562; McCorkle 
v. Miller, 64 Mo. App. 158; turns on lack of payment Shadman v. 
O’Brien, 278 Mass. 579, 180 N. E. 532; Norwood v. Leeves, Tex. Civ. 
App. 115 S. W. 53; First Nat. Bank of Waverly v. Forsyth, 67 Minn. 
257, 69 N. W. 909, 64 Am. S. Rep. 415. Cases decided under the uniform 
negotiable instruments law: Hibbard v. Collins, 127 Me. $83, 148 A. 
600; City of New Port Richey v. Fidelity & Deposit Co., Cir., 105 F. 
2d 348, 123 A. L. R. 1352; United States v. Capen, D. C., 55 F. Supp. 
81; see 10 C. J. S., Bills and Notes, sec. 312; Daniels on Negotiable 
Instruments, 7th Ed, Vol. 2, sec. 910; 44 Harv. L. Rev. 464; 40 Harv. 
L. Rev. 634; 8 Am. Jur., Bills and Notes, sec. 482; Hobart M. Cable 
Co. v. Bruce, 1853 Okl. 170, 274 P. 665, 64 A.L.R. 457. These cases 
stress the point that the installment was unpaid as well as being over- 
due on its face, a factor of significance. More is required. There would 
be little free commerce in installment instruments if before accepting 
the same the transferee was required to ascertain whether or not the 
past due installments had been paid. Thus he may assume that the 
regular course of business has been followed (Code Civ. Proc., sec. 





THE BANKING LAW JOURNAL 785 


1968), and that each installment was paid when due. It is not signifi- 
cant, like it is where the whole principal is overdue, that the note is 
still in the hands of the payee or holder. Where the whole principal 
is overdue, that should warn the transferee that the note probably has 
been dishonored and there may be some reason for it which would 
constitute a defense. The possession by the payee or holder of an in- 
stallment note before all of the installments are due does not signify 
dishonor. The holder would necessarily retain it for collection of the 
balance of the installments. If, however, the installments due on the 
face of the instruments have not been paid and the transferee has notice 
of that fact, he is put on inquiry that there may be some defenses against 
it and he cannot be a holder in due course. It is said in United States 
v. Capen, D. C., 55 F. Sup. 81, 88: “ ‘Where the principal of a note 
is payable in installments and one installment is overdue and unpaid 
at the time of transfer of the note, the transferee is not a holder before 
maturity and hence is not a holder in due course, unless he does not 
take with notice of the past-due installment.’” [Emphasis added.] 
Therefore, the rule is that a transferee of an installment note is a holder 
in due course as to the installments to mature in the future when the 
transfer is made after one or more but not all of the installments are 
due on its face unless the past due installments have not in fact been 
paid and he has notice of that fact. 

The decision in this case must turn on whether the installment due 
on January 2, 1928, had been paid, and if not, whether plaintiffs had 
notice thereof. In regard to payment of the first installment, plaintiffs 
alleged in their complaint that no part of the principal had been paid 
on any of the appellants’ notes, an allegation in substance that the first 
installment had not been paid. That allegation was denied by appellants, 
which amounts to an assertion that the installment had been paid. We 
thus have the peculiar situation of plaintiffs and appellants taking posi- 
tions in their pleadings opposite to their interests under the rule of law 
as above stated. Under that rule plaintiffs’ position now requires a claim 
that the installment was paid, and appellants, that it was unpaid. The 
court found that all of plaintiffs’ allegations were true, thus finding 
that the first installment had not been paid. It also found (and it would 
seem to be conflicting) that pursuant to the marketing contracts appel- 
lants delivered produce to the corporation in 1927, and the corporation 
on August $1, 1928 (after the transfer of the notes), entered credits on 
its books for the first installment; that plaintiffs were not holders in due 
course because the notes were transferred after the first installment was 
due but that “plaintiffs were purchasers and holders of said notes in 
good faith and for value and without notice of any equity or defense 
in favor of defendants or any of them; and in this connection the court 
finds that in each instance said California Cooperative Producers had 
in its possession and under its control pursuant to and under the said 
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Financing and Manufacturing and Marketing Agreement on said @nd 
day of January, 1928, money, property or credits belonging to each of 
said defendants, being the products or the proceeds of the products of 
such defendants, delivered pursuant to said Financing and Manufactur- 
ing and Marketing Agreement sufficient in value or amount to pay, 
satisfy and discharge the amount of said First Installment payments of 
each of said respective promissory notes in full.” The court further 
found that the notes were not to be paid by credits for fruit delivered 
by the growers (appellants) stating: “It is not true that it was repre- 
sented by said Producers to said defendants [appellants], or any of them 
that no payment would be required to be made by the signers of said 
notes; or that as each yearly installment became on the face of the note 
due or payable to said California Cooperative Producers, said California 
Cooperative Producers would debit the balance of the amount of the 
yearly installment then due to said signer ef said note or charge the same 
against said signer’s credit balance, if any, or that thereafter said Pro- 
ducers would assign said sums or any sum, to corporate reserves, or any 
reserves, except as is stated in said Financing and Manufacturing and 
Marketing Agreement.” The court gave judgment for plaintiffs which 
included the first installment in the instance of appellant Winchester, 
but not as to the other two appellants. The conclusion as to the latter 
appellants was based, however, on the finding that the statute of limita- 
tion had run upon the first installment as to those appellants. It is 
evident from the foregoing that the court found that the crop which 
had been delivered to the corporation by appellants did not constitute 
payment. Although it found the existence of the credits by the delivery 
of the crop it found that the first installment had not been paid and 
gave judgment for it, thus indicating that it considered that the credits 
did not constitute payment, a matter which may have turned on the 
intention of the parties. Therefore, it has been determined in this case 
that the first of the two conditions, that is, non payment of the past 
due installment, which makes a transferee after maturity of one of the 
installments not a holder in due course, is present. 

On the subject of notice to plaintiffs of appellants’ failure to pay 
the first installment, the findings are unsatisfactory. It is found that 
they (plaintiffs) were bona fide holders without notice of any defenses, 
but it is also found that they were not holders in due course. They 
may not have had notice of any defenses, yet thay may have had notice 
of the default and thus were put upon inquiry. In the latter event they 
would not be holders in due course. It is evident from the findings that 
the court did not consider the case in the light of the law as heretofore 
stated. The evidence with reference to the existence of notice is sketchy. 
Precisely what was done and said when the notes were transferred is 
not clear. The $5,000 note for which the instant collateral notes were 
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given as security states: “This note is secured by a pledge of the follow- 
ing installment notes, payable to the order of the maker hereof.” Then 
follows three columns designated “Name of Maker,” “Date of Note” and 
“Amount,” respectively, under which each note is listed giving the full 
face amount of the note. It might be inferred from the foregoing that 
the first installment had not been paid. In the state of the evidence 
and the findings we believe the issue of notice should be retried. In 
the event it is found that plaintiffs had notice, and were not therefore 
holders in due course, for the guidance of the court we will discuss the 
issues pertinent to the defenses interposed by appellants. 

Thus turning to appellant’s defenses, the court found that the 
corporation and its officers were the agents of appellants in the market- 
ing of their products. The stock of the corporation was to be issued to 
associations of producers. The corporation was “in effect owned” by 
the associations of which appellants were members. The notes exe- 
cuted by appellants were a part of the same transaction in which they 
executed the marketing and association contracts. The interest on the 
$5,000 note delivered to plaintiffs by the corporation was paid until 
July 17, 1930, but none of the principal was paid although $4,000 of it 
became due before that date. On the issue of appellants’ defense of 
failure of consideration or failure by the corporation to perform under 
the marketing contract, it appears that the corporation failed to pay 
the premiums on the insurance policies after July, 1930; that because of 
its insolvency, it has failed to and could not since then pay such 
premiums or process, manufacture or market appellants’ products. 
Failure of consideration is a good defense to an action on a negotiable 
instrument by one not a holder in due course. Civ. Code, sec. $109. 
Failure of consideration is the failure to execute a promise, the per- 
formance of which has been exchanged for performance by the other 
party. Among other situations, the failure may arise from the wilful 
breach of the promise. And in a bilateral contract, such failure of con- 
sideration is a defense to an action for a breach of the contract inas- 
much as it is contemplated that the performance of the unilateral 
promises shall be in exchange for each other, the performance being 
considered as equivalent in value. It is said in Bray v. Lowery, 163 
Cal. 256, 260, 124 P. 1004, 1005: “This case therefore comes within the 
rule stated in Richter v. Union Land & Stock Co., 129 Cal. [367], 372, 62 
P. [39], 40, as follows: ‘In all executory contracts the several obligations 
of the parties constitute te each, reciprocally, the consideration of the 
contract; and a failure to perform constitutes a failure of consideration 
—cither partial or total, as the case may be—within the meaning of 
section 1689 of the Civil Code.’ Seg, also, Sterling v. Gregory. 149 Cal. 
(1171, 121, 85 P. $05, and Cleary v. Folger, 84 Cal. $16, 24 P. 280. 18 Am. 
St. Rep. 187.” See, also, Mulborn v. Montezuma Imp. Co., 69 Cal. App. 
621, 628, 282 P. 162; Rest. Contracts, sec. 266 et seq.; Williston on 
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Contracts, Rev. Ed., Vol. $, secs. 813, 814. In the instant case, although 
there was no express promise in the marketing contract on the part of 
the corporation to process and market appellants-producers’ products 
nor a fixed time during which the producers agreed to deliver their 
products to the corporation, we believe it may fairly be implied that 
the promises in that connection were to run for at least ten years inas- 
much as the notes were payable in ten annual installments. It will be 
noted from the heretofore quoted paragraph from said contract, that 
in order to assist in the marketing and processing of the products, and in 
further consideration of the payment by the corporation of the pre- 
miums on the insurance policies, the notes were given. They were given 
as an extension of credit to the corporation, implying that the corpora- 
tion was to continue its activities and maintain the insurance policies 
in return for the continuation of the extension of credit by the notes 
which were payable, not in a lump sum, but in ten annual installments. 
The court found that the notes were executed for the purposes men- 
tioned in the marketing contracts and “at the same time and as a part 
of the respective transactions.” The court also found that from 1927 to 
1930 pursuant to the marketing contracts appellants delivered their 
products to the corporation and the corporation entered credits on its 
books as payments on the notes, indicating that the continued opera- 
tion of the corporation was exchanged for the payment of the prom- 
issory notes. A further indication of the reciprocal nature of the 
promise in the notes and that of the corporation appears from the 
following clause in the marketing contracts: “The release of the Pro- 
ducer from delivering his said products or any part thereof in accord- 
ance with said Manufacturing and Marketing Agreement, or a failure 
on his part so to deliver his said products or any part thereof, shall not 
release the maker from any portion of his liability under said prom- 
issory note.” [Emphasis added.] The producers were obligated on the 
note even if they violated their agreement to deliver their produce. It 
necessarily follows that if they did deliver their products and were able 
and willing to do so in the future, the corporation was under an equal 
obligation to continue to receive, process and market it as long as 
the installments on the notes continued to become due. 


The breach of the marketing contracts consisted of the failure after 
1980 to handle appellants products and maintain the insurance policies 
in force arising from the voluntary bankrupcy of the corporation in 
that year rendering it incapable of further performance. The insolvency 
of a promissory in a bilateral continuing contract is tantameunt to a 
breach of the contract by him. Caminetti v. Pacific Mut. Life Ins. Co., 
23 Cal. 2d 94, 142 P. 2d 741; Central Trust Co. of Illinois v. Chicago 
Auditorium Ass'n, 240 U. S. 581, 36 S.Ct. 412, 60 L.Ed. 811, L.R.A. 
19178, 580. 
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Plaintiffs urge that the asserted failure of consideration did not 
occur until after appellants had notice of the transfer of their notes 
to plaintiffs and thus the failure of consideration is not a defense. The 
general rule is that an assignee of a chose in action is subject to all 
equities and defenses existing at or before the notice of the assignment. 
Civ. Code, sec. 1459; Code Civ. Proc. sec. 368; 3 Cal. Jur. pp. 286-289. 
But where there is a failure of consideration under a bilateial contract 
consisting of a breach by the assignor, such failure is a good defense to 
an action by the assignee whether it occurred before or atter the notice 
of assignment. It is said: “On the other hand, payment to the assignor 
or other defenses acquired by the debtor against the assignor after 
notice of the assignment are invalid, unless the defense, though ac- 
quired after notice, is based on a right of the defendant inherent in the 
contract by its terms. Thus if payments under an executory contract 
are assigged, the debtor may set up failure of the assignor to fulfill his 
part of the contract though such failure occurs after notice of the as- 
signment, for the assignor cannot give another a larger right than he 
has himself”; (Emphasis added.) Williston on Contracts, Rev. Ed., Vol. 
2, sec. 433. In Stern v. Sunset Road Oil Co., 47 Cal. App. 334, 190 P. 651, 
the court held that recoupment was available to the debtor against 
the assignee although the breach of the contract by the assignor oc- 
curred after notice of the assignment. See, also, Pacific Rolling Mill Co. 
v. English, 118 Cal. 123, 50 P. 383; Res. Contracts, secs. 161, 167(1), 
illus. 3. Plaintiffs refer to the statement in 19 Cal. Jur. p. 1002 that: 
“A failure of consideration in whole or in part after the transfer of an 
instrument to a bona fide holder is no defense in a suit by such holder, 
notwithstanding his full knowledge of the original consideration for 
which the paper was given.” The cases cited for that proposition 
(Flood v. Petry, 165 Cal. 309, 132 P. 256, 46 L.R.A.,N.S., 861; Bank of 
Ukiah v. Gibson, 109 Cal. 197, P. 1008; Sivallo v. Patten, 38 Cal. P. 99 
Am. Dec. 358; Pratt v. Dittner, 51 Cal. App. 512, 197 P. 365; First Nat. 
Bank of Antioch v. Fickert, 51 Cal. App. 99, 188, 196 P. 112) concern sit- 
uations where a negotiable note given as a part of a contract transaction 
was transferred before maturity to a bona fide purchaser in the regular 
course of business. In other words, the transferee was a holder in due 
course. The court merely held that the knowledge of the transferee 
that the note was given as consideration for an executory promise in the 
contract but without notice that the promise had not been performed, 
was insufficient to destroy his status as a holder in due course. In the 
instant case, assuming that plaintiffs were not holders in due course be- 
cause of notice of non payment of the installment, the availability of 
the defense here asserted is not dependent upon actual notice of equities 
in favor of appellants. The general rule has been repeatedly stated that 
an assignee of a note who is not a holder in due course takes subject to 
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all defenses that would be available against the assignor, one of sugb 
defenses being failure of consideration. 

Plaintiffs contend that there was no failure of consideration when 
the notes were pledged to them. (That, as we have seen, is immaterial.) 
And further, that appellants have enjoyed the fruits of the marketing 
contract with the corporation and hence are estopped to raise the de- 
fense of failure of consideration. The failure of consideration was, as 
above shown, the failure and inability after insolvency of the corporation 
to continue to accept, process and market appellants’ products and 
maintain the life insurance policies in effect. In this connection the 
court found: 

“That on or about the 2lst day of May, 1928, [appellants] became 
aware of the transfer of their respective notes .. . to plaintiffs, ... 
that said [corporation] was declared a bankrupt on its voluntary peti- 
tion September 5th, 1930; that during the whole time between said 
dates, [appellants] continued as members of said corporation and said 
producers associations [the associations who were stockholders in the 
corporation] and delivered and marketed their products through said 
corporation, enjoyed and received the benefits of the insurance on their 
respective lives, the premiums on which insurance were paid by the 
corporation; accepted and retained the benefits of the money borrowed 
from plaintiffs [the $5,000 borrowed by the corporation for which ap- 
pellants’ notes were pledged as security], which money was used in the 
processing and marketing of the products of [appellants], as above re- 
cited, and all other benefits of their membership in and affiliation with 
said [corporation] and said Growers Associations, but they never at 
any time repudiated or rescinded or attempted to rescind the said 
transactions between themselves and said corporation or between said 
corporations and plaintiffs herein. 

“, . . that [appellants], by the execution of said . . . Marketing 
[contract] .. . by the execution of said notes, and by delivering the 
same to said corporation for the purpose of extending to it their credit 
in the amount of said notes, thereby enabling said corporation to borrow 
said $5,000 from plaintiffs; by the receipt of the benefits of life insurance 
on their respective lives, and the benefits of said loan by plaintiffs to 
said defendant corporation, and by all other benefits provided in said 
. « - Marketing [contract]; and by continuing as members of said 
corporation after the borrowing of said money as aforesaid, and after 
they had knowledge of the borrowing of said money as aforesaid, and 
after having knowledge of the transfer of their notes as security there- 
for, and all of the other matters and things herein found to be true, 
said [appellants], ratified the acts of said corporation in borrowing said 
money from plaintiffs, and transferring said notes to plaintiffs as secu- 
rity for its repayment; and they are by their said acts and conduct, and 
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by the benefits they received as herein found, estopped from setting up 
any defense to this action on the ground of any alleged fraud .. ., or from 
making any other defense thereto, .. . and that by their said acts and 
conduct as herein found, said defendants waived any and all rights 
that they may or might have had to set up any defense to this action 
on the ground of any alleged fraud practiced by their said agent, 
California Cooperative Producers, or its agent, or from making any 
other defenses thereto, as to the matters hereinabove found.” 

We do not find any estoppel or reason springing from the foregoing 
circumstances which prevents appellants defending on the ground of fail- 
ure of consideration. The awareness on their part of the pledge of their 
notes to secure the payment of the $5,000 did not impose upon them 
any duty with respect to the assignees. They could assume that inas- 
much as the assignees had no greater rights then, and were subject 
to the same defenses as the corporation assignor, they would govern 
their acts and protect themselves accordingly. Certainly they continued 
as members of the association, which were stockholders in the corpora- 
tion, and delivered their products to the corporation. They were bound 
to do that under the marketing and association contracts and were 
privileged to assume that the corporation would continue its perform- 
ance and that the plaintiffs-assignees would be subject to the defenses 
arising from the failure of the corporation-assignor to perform, Appel- 
lants did receive the benefits of the marketing contracts prior to in- 
solvency but they were entitled to receive them under those contracts. 
Plaintiffs cite Maddock v. Russell, 109 Cal. 417, 42 P. 139, and Rohr- 
bacher v. Kleebauer, 119 Cal. 260, 51 P. 341, for the proposition that 
appellants cannot complain because they have enjoyed the fruits of the 
contracts. Those cases are not in point inasmuch as the contracts here 
involved are the marketing contracts and there has been a failure of 
consideration therein as above stated. The corporation has been unable 
to perform since 1930. Appellants did not rescind the contracts. They 
had no grounds for doing so in so far as failure of consideration is con- 
cerned. There was no failure of consideration until the insolvency of 
the corporation. Appellants did nothing to mislead plaintiffs. It is not 
found that they promised to pay the $5,000 the corporation borrowed 
or to pay to plaintiffs the notes executed by them. Prior to the insol- 
vency they did not waive the defense of failure of consideration. It had 
not failed as yet and there is nothing to indicate that they did so as toa 
future possibility of a breach by the corporation. 

Running through the above quoted finding of the court is an under- 
current intimating that the corporation was the alter ego of the ap- 
pellants-producers and the associations to which they belonged; that 
the insolvency was their act; and, that hence the $5,000 note was really 
their note. The court also found that the corporation “was in effect 
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owner by said Producers Associations composed of the fruit grow- 
ers, the latter constituting the membership of the ‘Producers 
Associations,’ and these fruit growers were also directly connected with 
the California Cooperative Producers by the Financing, Manufacturing 
and Marketing agreement executed by each of them.” And that “said 
corporation and its officers were agents of [appellants] in the marketing 
of their products.” We see no basis for disregarding the corporate en- 
tity. It was not a non-stock, non-profit cooperative corporation. It was 
one in which persons others than stockholders could share in the profits. 
Accepting the agency relationship the marketing contracts were still 
binding and the corporation-agent was obligated to perform thereunder. 
The borrowing of the $5,000 by the corporation from plaintiffs was on 
its own liability, not on that of the members. If that were not so, we 
would be disregarding the corporate entity, and the action would have 
been on the $5,000 note rather than the pledged notes. The corporation 
was the agent of appellants in the sense that it was a processing and 
marketing agent for the producers. It is true that appellant Galbreath 
became a director of the corporation after the $5,000 note was given and 
appellants’ notes were pledged but that still does not prevent him from 
asserting failure of consideration under a contract he had with the cor- 
poration. It was still a corporate entity. There is no finding that the 
voluntary bankruptcy of the corporation was not in good faith. As far 
as appears no other course was open. Indeed on the subject of dis- 
regarding the corporate entity, plaintiffs state in their brief: 

“Plaintiffs have not at any time contended that the Cooperative was 
in law the alter ego of Appellants. 

“It should also be borne in mind that this is not an action to en- 
force shareholders’ liability, although a number of the statements in 
the opening brief might lead the casual reader to so believe. As ap- 
pellants have stated, it had already been decided that the shareholders 
were liable on the Corporation note here involved; but they have not 
met that obligation. This is an action upon promissory notes executed 
by Appellants to the California Cooperative producers and by that 
organization pledged to the Plaintiffs and Respondents. By reason of 
the nature of the defenses interposed by the Defendants, it has become 
necessary to show that they were so closely related to the Cooperative 
that they cannot escape liability on those notes by the defenses relied 
upon.” 

It will be recalled that as to appellant Winchester judgment was given 
for the face amount of the note including the first installment. Inasmuch 
as it is now conceded by plaintiffs that this appellant was entitled to a 
credit for the amount of that installment that portion of the judgment 
cannot stand. As to the other appellants the statute of limitation was 
found to have run on the first installment of each of said notes. 
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The judgment is reversed and the case may be retried only upon the 
issue of notice of non payment of the first installment at the time of 
the transfer, and judgment may thereafter be entered in accordance 
with the views expressed herein in the light of the determination of 
the issue of notice. 

Gibson, C. J. and Shenk, Schauler, and Spence, JJ., concur. 


Traynor, and Ermonds, JJ., dissent. 

I dissent. 

In my opinion it is unnecessary to remand this case to the trial court 
for a finding on the question of notice, since the findings and the evidence 
show that plaintiffs took the notes without notice that the first install- 
ments had not been paid. Moreover, I do not understand by what 
reasoning my associates reach the conclusion that despite a finding that 
the transferee of an installment note acted in good faith and the fact 
that an inquiry would have revealed no defenses he cannot as a matter 
of law be a holder in due course if he acquires the note with notice of 
the nonpayment of a past due installment. 

The first question to determine is whether the first installments were 
due and unpaid at the time the notes were pledged. There is confusion 
in the findings as to whether under the marketing agreement, payment 
was made upon defendants’ delivering fruit of enough value to meet 
each installment as it became due or upon the payee’s deducting the 
amount of each installment from the proceeds from the sale of the 
fruit. The trial court found that the payee had in its possession on the 
due date of the first installments, money and property or credits or 
defendants “sufficient in value or amount to pay, satisfy and discharge 
the amount of said First installment payment of each said respective 
promissory notes in full.” The money, property, or credits referred to 
consisted of fruit as well as proceeds from the sale thereof. There was 
evidence that the proceeds alone would not cover the first installments 
on the due date thereof. It may be assumed for the purposes of this 
opinion, therefore, that the first installments were unpaid when the 
notes were pledged. The question then arises whether plaintiffs are 
holders in due course. ; 

A holder in due course is defined in section $133 of the Civil Code 
(N. I. L. sec. 52) as follows: 

’ “A holder in due course is a holder who has taken the instrument 
under the following conditions: 

“(1) That it is complete and regular upon its face; 

(2) That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact; 

“(3) That he took it in good faith and for value; 

“(4) That at the time it was negotiated to him he had no notice of 
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any infirmity in the instrument or defect in the title of the person ne- 
gotiating it.” 

No question is raised with respect to subdivisions (1) and (8). Any 
conclusion that plaintiffs are not holders in due course must therefore 
be based on subdivision (2) or (4). 

The first major issue presented under these subdivisions is whether 
plaintiffs were precluded from being holders in due course merely because 
the maturity date of the first installments had passed before they acquired 
the notes. eo a 

Subdivision (2) specifies two conditions: The holder must have taken 
the instrument (a) before it was overdue and (b) without notice that 
it had been “previously dishonored, if such was the fact.” 

Is an installment note overdue in its entirety when it is transferred 
after the due date of an installment? An installment note is of course 
overdue as to installments due before the date of transfer, and, under 
subdivision (2), a transferee thereof cannot be a holder in due course as 
to such installments. In the absence of the operation of an acceleration 
clause, however, the fact that the maturity date of one or more install- 
ments has passed cannot make the instrument overdue as to installments 
payable in the future. The instrument is in part overdue and in part not. 
Is it overdue within the meaning of subdivision (2)? An instrument is 
not overdue until the specified maturity of the principal obligation. An 
installment note, however, has several maturities, and if the maturity of 
each installment is regarded as the maturity of the instrument, then the 
instrument would be overdue after the maturity of the first installment. 
See 40 Harv. L. Rev. 634, 636. This interpretation would make the in- 
strument all black or white. The more realistic interpretation, and the 
one in accord with the expressed intention of the Uniform Negotiable 
Instruments Act to make installment notes negotiable (Civ. Code sec. 
$0838, N. I. L. sec. 2), would be that the instrument, like the principal 
obligation, is overdue only as to matured installments, but not as to 
installments payable in the future. A contrary holding would render in- 
stallment notes nonnegotiable after the due date of the first installment. 
Even if a transferee could thereafter be a holder in due course if that or 
subsequent installments were paid, he would still have to ascertain at his 
peril whether the previous installments had been paid. Thus the privilege 
of a holder of a negotiable instrument to be free from a duty to inquire 
into the relations between previous parties to the instrument would be 
denied the holder of an instrument payable in installments. 


Is a transferee who has acquired the note after an installment has 
matured, without notice of its nonpayment, a purchaser with notice that 
the note has been previously dishonored? Even if it is assumed that the 
nonpayment of one or more installments is tantamount to dishonor of 
the whole instrument, the holder has no notice of dishonor unless he has 
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notice of nonpayment. Circulation of the instrument after the due date 
of an installment except the last cannot serve as notice that the install- 
ment has not been paid, for the instrument was designed to circulate until 
the maturity date of the last installment. A transferee has no reason to 
conclude from the mere fact that the note circulates after the due date 
of one or more installments that such installments were not paid: he 
may assume that the ordinary course of business has been followed and 
that the installments have been paid. Code Civ. Proc. sec. 1963 (20). 
Nor need the transferee of such an instrument find a dated receipt on 
the note for each installment paid. The Uniform Negotiable Instruments 
Act does not provide for such notations, and in any event they could be 
placed on the instrument by the transferor even though the installment 
had not in fact been paid. 

Does subdivision (4) section 3133 preclude a transferee’s being a 
holder in due course when he has no notice of the fact that an installment 
was not paid when due? Since the transferee may assume that the ma- 
tured installments have been paid, and since he has no notice from the 
note itself of the nonpayment of past installments merely because the 
note is transferred after the due date thereof, a fortiori he has no notice 
from that fact alone of any infirmity in the instrument or defect in the 
title of the person negotiating it. “To constitute a notice of an infirmity 
in the instrument or defect in the title of the person negotiating the 
same, the person to whom it is negotiated must have had actual knowl- 
edge of the infirmity or defect, or knowledge of such facts that his action 
in taking the instrument amounted to bad faith.” Civ. Code, sec. 3137: 
N. I. L. sec. 56. It follows that neither subdivision (2) nor subdivision 
(4) precludes a purchaser of an installment note from being a holder in 
due course merely because he purchased the same after the due date of 
one or more installments. 

We turn, therefore, to the second major issue in this case, namely, 
whether a purchaser can be a holder in due course as to unmatured in- 
stallments if he has taken the note with knowledge that one or more 
installments were not paid when due. The majority opinion concludes 
that such a purchaser cannot be a holder in due course but does not ex- 
plain upon what provision of the Uniform Negotiable Instruments Act 
ite conclusion is based. It is necessary therefore to reexamine the perti- 
nent provisions of that Act to determine whether they afford any justifi- 
cation for that conclusion. 


Does notice of the fact that an installment note is transferred after 
an installment has matured and is unpaid make the whole note overdue 
within the meaning of subdivision (2) of section 3133 of the Civil Code 
(N. I. L. sec. 52)? The act makes no provision for notice that a note is 
overdue. It provides merely that a holder in due course must acquire 
the note “before it was overdue.” When the instrument provides the date 
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of maturity on its face, notice from other sources is irrelevant. See Brit- 
ton, Bills and Notes, 498. It has already been observed that a holder 
cannot be a holder in due course as to installments that were overdue 
when he acquired the note, but that he can be a holder in due course 
as to future installments, which are not overdue unless their maturity 
dates have been accelerated. There is nothing in the statute providing as 
a matter of law for the acceleration of an installment note on the non- 
payment of any installment. The only provision of subdivision (2) that 
depends on notice for its operation is the requirement that the transferee, 
to be a holder in due course, must acquire the note “without notice that 
it had been previously dishonored, if such was the fact.” 

Does notice of the nonpayment of an installment constitute notice of 
dishonor of the entire note? Section 3164 of the Civil Code (N. I. L. 
sec. 83) provides: “The instrument is dishonored by nonpayment when— 
(1) It is duly presented for payment and payment is refused or cannot 
be obtained; or (2) Presentment is excused and the instrument is overdue 
and unpaid.” Presentment was waived on the notes involved in this case 
and therefore the instruments were dishonored as to the first installments 
if they were overdue and unpaid. It does not follow, however, that the 
instruments were dishonored in their entirety. Since an installment note 
can be overdue and unpaid as to certain installments, but not overdue 
and unpaid as to others, it can likewise be dishonored by nonpayment 
as to certain installments, but still not be dishonored as to others. 


If dishonor by nonpayment of an installment when due is tantamount 
to dishonor of the instrument as to future installments, it would follow 
that even if that installment were subsequently paid, the whole note 
would be regarded as “previously dishonored.” Consequently, knowledge 
of a transferee that one installment was paid late would preclude his being 
a holder in due course as to future installments, for he would have notice 
that the instrument was “previously dishonered.” It is settled, however, 
under the provisions of the Uniform Negotiable Instruments Act with 
respect to notice of dishonor to persons secondarily liable, that dishonor 
of an installment does not constitute dishonor of the note as to other 
installments. Section 3170 of the Civil Code (N. I. L. sec. 89) provides 
that “when a negotiable instrument has been dishonored by nonaccept- 
ance or nonpayment, notice of dishonor must be given to the drawer and 
to each endorser, and any drawer and endorser to whom such notice is 
not given is discharged.” If dishonor of the instrument as to one install- 
ment constituted dishonor of the instrument as to all installments, failure 
of the holder to give notice of dishonor within the period prescribed as 
to one installment would deprive him of the right to recover from the 
persons secondarily liable, when subsequent installments were dishonored. 
It is established, however, that even though the holder has failed to give 
proper notice of dishonor as to an installment, he is not prevented from 
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giving such notice as to subsequent installments that are not paid at 
their maturity dates. Berkowitz v. Kasparewicz, 121 Conn. 140, 145, 
183 A. 693, 104 A. L. R. 1826; Warneke v. Preissner, 103 Conn. 503, 507, 
181 A. 25; Roberts v. International Bank, 58 App. D. C. 87, 25 F. 2nd 214, 
216; Chamberlain v. Cobb, 129 Wash. 549, 551, 225 P. 414; see 10 C. J.S., 
Bills and Notes, sec. 379, p. 896; Uniform Laws Annotated, Negotiable 
Instruments, note 13 to sec. 89. 

An analogy is presented by the cases involving nonpayment of one of 
a series of notes. According to the cases decided under the Uniform Ne- 
gotiable Instruments Act, knowledge of the dishonor of one of the notes 
does not constitute notice that all of the notes of the series are dishonored. 
Hobart M. Cable v. Bruce, 135 Okl. 170, 171, 274 P. 665, 64 A. L. R. 451; 
Morgan v. Farmington Coal & Coke Co., 97 W. Va. 83, 99, 124 S. E. 591; 
Brannan, Negotiable Instruments 566; of, however, 64 A. L. R. 457, 458 
(collection of cases decided under commonlaw principles) . 

The conclusion seems inescapable therefore that if knowledge of non- 
payment of a past due installment precludes a purchaser from being a 
holder in due course as to unmatured installments, it is not because of 
the provisions of subdivision (2) of Civil code section 3133 (N. I. L. sec. 
52 (2).) It remains only to determine whether such a result is justified 
by the provisions of subdivision (4). 

Is notice of the nonpayment of an installment, as a matter of law, 
notice of “any infirmity in the instrument or defect in the title of the 
person negotiating” the note within the meaning of subdivision (4) of 
Civil Code section 3133 (N. I. L. sec. 52(4) )? Section 3137 of the Civil 
Code (N. I. L. sec. 56) provides: “To constitute notice of an infirmity 
in the instrument or defect in the title of the person negotiating the same, 
the person to whom it is negotiated must have had actual knowledge of 
the infirmity or defect, or knowledge of such facts that his action in taking 
the instrument amounted to bad faith.” Knowledge that an installment 
has not been paid when due is clearly not actual knowledge of an infirmity 
in the instrument itself or of a defect in the title of the person nego- 
tiating it. To prevent the transferee from becoming a holder in due 
course, such knowledge must therefore be knowledge of such facts that 
his action in taking the instrument amounted to bad faith. © 

Under subdivision (4) of Civil Code section 3133 (N. I. L. sec. 52 
(4)), therefore, if an installment is not paid when due, notice of that 
fact does not, as a matter of law, preclude the transferee from being a 
holder in due course. Such notice is at most evidence of bad faith to be 
weighed by the trier of facts with the other facts to determine whether 
the transferee took the note in question in good faith. Even if it be as- 
sumed that such knowledge would be sufficient to put a prudent man on 
inquiry to determine if the note was subject to defenses, the transferee 
is not thereby deemed to have acquired the note in bad faith, for negli- 
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gence is not a bar to recovery on a negotiable instrument. Civil Code 
section $137 (N.I.L. sec. 56) clearly makes the good or bad faith of 
the transferee the only test. In construing this provision, this court has 
followed the general rule “that mere knowledge of facts sufficient to put 
a prudent man on inquiry, without actual knowledge, or mere suspicion 
of an infirmity or defect of title, does not preclude the transferee from 
occupying the position of a holder in due course, unless the circumstances 
or suspicions are so cogent and obvious that to remain passive would 
amount to bad faith.” Popp v. Exchange Bank, 189 Cal. 296, 303, 208 P. 
118, 116; Goodale v. Thorn, 199 Cal. 307, 314, 249 P. 11; Merced Security 
Sav. Bank v. Bent Bros., 207 Cal. 652, 656, 279 P. 765; Nuckolls v. Bank 
of California, 10 Cal. 2nd 278, 284, 74 P. 2nd 271; Barthelmess v. Ca- 
valier, 2 Cal. App. 2nd 477, 487, 38 P. 2nd 484; Imperial Gypsum & Oil 
Corp., v. Chaplin 4 Cal. App. 2nd 109, 113, 40 P. 2nd 596; see, 5 Uniform 
Laws Annotated, Negotiable Instruments, notes $1-136 to section 56; 
Brannan, Negotiable Instruments, 6th Ed., 636-641; Rightmire, Bad Faith 
in Negotiable Paper, 18 Mich. L. Rev. 355, 367, 368; Britton, Bills and 
Notes, 411-415; 81 U. of Pa. L. Rev. 617. “Under the statute, section 56, 
. .. a purchaser is not chargeable with notice of an infirmity or defect 
in the instrument unless he had ‘actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’ The statute, by its terms, excludes constructive 
notice.” Allen v. Cooling, 161 Minn. 10, 15, 200 N. W. 849, 851. 

The mere fact that one or more installments of an installment note 
are unpaid when the note is negotiated does not convey knowledge to 
the transferee of a defense against the note; nor does it reveal such knowl- 
edge of circumstances that it can be said that the holder of the note shut 
his eyes to the facts and in bad faith sought to avoid the knowledge of 
a defense. In that respect there is no difference between a transferee 
of a negotiable instrument with knowledge that one or more installments 
of interest are unpaid and a transferee with knowledge that one or more 
installments of principal are unpaid. Before the adoption of the Uniform 
Negotiable Instruments Act there was a conflict of authority with regard 
to the effect of the late payment of an installment of interest. Under 
the Uniform Act, however, the rule is now generally recognized to be 
that “knowledge that interest is due and unpaid does not, of itself, con- 
stitute bad faith, but such fact may be taken into consideration by the 
jury along with other facts on the issue of purchase in good faith.” Brit- 
ton, Bills and Notes, 456-457; City of New Port Richey v. Fidelity & 
Deposit Co., 5 Cir., 105 F. 2nd 348, 352, 123 A. L. R. 1352. 


Similarly, notice of a default in the payment of an installment of 
principal disconnected from other facts does not prevent the transferee 
from being a holder in due course. Nor does such notice alone constitute 
bad faith and put the holder under a duty to make an inquiry. Even if 
good faith would require the transferee to make an inquiry, it would not 
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necessarily follow that he could not still be a holder in due course. The 
inquiry may reveal that the default is fully explained by the circum- 
stances and that it constitutes no warning that the maker has a defense 
with regard to installments to mature in the future. Thus, it may appear 
that prompt payment has been waived and that the delay with regard 
to one or more past due installments does not exceed the delay in the 
payment of other installments that have been paid late in the past. 
Failure to pay a past due installment may arise from unexpected cir- 
cumstances affecting the ability of a maker to pay rather than from an 
equitable defense. Many installment notes containing an acceleration 
clause provide that the holder can accelerate future installments only 
if one or more past installments remain unpaid for a specified period. 
In such cases installments are frequently paid in the interval between 
the maturity date of the installment and the date at which under the 
terms of the note the holder would be entitled to accelerate future pay- 
ments. A rule would be contrary to common experience that held that 
in each case in which a past due installment is unpaid, notice of such 
fact alone is notice that the maker has a defense against future install- 
ments payable under the note. 

In my opinion, therefore, the rule set forth in the majority opinion 
that a purchaser of an installment note who has knowledge that a past 
due installment was unpaid when he acquired the note “is put on 
inquiry that there may be some defenses against it and . . . cannot be 
a holder in due course” cannot be reconciled with the provisions of the 
Uniform Negotiable Instruments Act. The cases cited for this proposi- 
tion include only three cases decided under the Uniform Negotiable 
Instruments Act. Of these three cases, only one actually held that the 
late payment of an installment precludes a subsequent purchaser from 
being a holder in due course. Hibbard v. Collins, 127 Me. 383, 386, 143 
A. 600. That case in fact held that notice was immaterial, apparently 
on the theory that when the first installment was overdue the whole 
note was overdue. See, Brannan, Negotiable Instruments, 566. 
Obviously, the majority opinion in the present case is not based on 
the theory that the note was overdue as to all installments, for the 
question whether plaintiffs are holders in due course is held to turn on 
whether or not they had notice of the nonpayment of an installment. 
In City of New Port Richey v. Fidelity & Deposit Co., 5 Cir., 105 F. 2d 
348, 352, 123 A. L. R. 1352, there is a dictum to the effect that notice 
of the nonpayment of an installment prevents a subsequent purchaser 
from being a holder in due course. The actual holding of that case, 
however, is that “known non-payment of interest, though not in law 
notice of dishonor, is a fact to be considered with all other circumstances 
on the question of the bona fides of the taking.” The majority opinion 
places great reliance on a statement in United States v. Capen, D. C., 
&5 F. Supp. 81, 83, but the actual decision in that case turned on a rule 
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adopted in some jurisdictions that where an installment note contains 
an automatic acceleration clause and the maker fails to pay the first 
installment, the whole note is automatically overdue. Cf., however, 
Andrews v. Zook, 125 Cal. App. 19, 22, 13 P. 2d 518; Sullivan v. Shannon, 
25 Cal. App. 2d 422, 425, 77 P. 2d 498. 

The cases decided under common law principles, the one case deciding 
the question under the Uniform Negotiable Instruments Act, and the 
dicta in the other cases relied on in the majority opinion, are all based 
on the theory that the transferee was a purchaser of overdue paper or 
was a purchaser with notice of dishonor. See Britton, Bills and Notes, 
455. It has already been observed that there is no support for either 
theory in the provisions of the Uniform Negotiable Instruments Act. 
The majority opinion cannot be brought within the purview of that 
Act unless it is regarded as holding that as a matter of law anyone who 
purchases an installment note with knowledge that an installment is 
unpaid is a purchaser in bad faith. But even then it cannot be reconciled 
with the Act, as is well illustrated by the facts of the present case. 

Plaintiffs gave a loan of $5,000 to a corporation in which they had 
no interest and with which they had no other business connections. 
Even if they knew that the first installments had not been paid and good 
faith required an inquiry when the notes were pledged, such an inquiry 
could not have revealed the defense of subsequent failure of consideration 
now set up to har their recovery on the notes. Plaintiffs could not 
learn in advance that years later the corporation would become in- 
solvent and be unable to perform its obligations under its contract with 
the makers. The rule adopted by the majority of this court actually 
empowers the maker of an installment note to render the note non- 
negotiable by refusing to pay an installment, for knowledge of that fact 
precludes a transferee’s being a holder in due course. Such a rule con- 
tradicts the basic principle of the statute that a transferee of a negotiable 
instrument is not required, except by considerations of honesty and good 
faith, to enter upon an inquiry with regard to transactions that have 
given rise to the issuance of the instrument. 

If the principles set forth in the Uniform Negotiable Instruments 
Act are applied to this case, knowledge that the first installments were 
not paid would not as a matter of law prevent plaintiffs from being 
holders in due course. It would merely be evidence that plaintiffs might 
not have acquired the notes in good faith. Good faith may require a 
transferee to make an inquiry on the basis of such knowledge depending 
on the facts of the particular case. What constitutes good faith is 
essentially a question of fact and depends on the circumstances in each 
case. For example, if the purchaser knew that one or more of the 
installments were not paid on the due date and made a reasonable inquiry 
that revealed only that the payments had not been made because of 
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gome reason unconnected with any defense, he should not be barred from 
recovery on the note merely because of subsequent failure of considera- 
tion, a defense that could not have been known at the time. On the 
other hand, if the purchaser acquired the note with knowledge that 
several installments had not been paid, it would appear that he failed 
to act in good faith if he failed to make an inquiry, unless the surrounding 
circumstances showed that this failure was attributable to negligence 
and not to dishonesty. Such questions, however, are questions of fact 
for the trial court or jury and should only be considered matters of law 
when the facts are not in conflict and not reasonably susceptible of 
conflicting inferences. 


Under the holding of the majority opinion, the negotiability of in- 
stallment notes has been seriously impaired. After any installment 
has matured, it is unsafe for a purchaser, even though he acts in good 
faith, to acquire such a note without making certain that all past due 
installments have been paid.’ His rights as a holder in due course may 
be questioned at some future date by the maker’s merely asserting that 
an installment was unpaid at the time of the transfer and that the trans- 
feree had knowledge of that fact. In such a situation, if the maker had 
a defense that involves the title of the payee, the holder would have 
the burden of showing that either the installment was paid when due 
or that he had no notice of that fact. Civ. Code, sec. 3140; N. I. L. 
sec. 59. In view of the power and responsibility of the trier of facts 
under decisions of this court (see, In re Estate of Bristol, 23 Cal. 2d 
221, 223, 143 P. 2d 689), there is always the risk that the evidence might 
be held susceptible of an inference that the holder had notice of the 
nonpayment of a past due installment. 

Even under the rule of law announced in the majority opinion, it 
is unnecessary to remand this case to the trial court on the question 
of notice. 


The trial court found: “That the first installment of each of the 
said notes given to plaintiff as security for the notes of said California 
producers were past due on its face at the time of the transfer of said 
notes to plaintiffs, and that plaintiffs are not holders in due course of 
said collateral notes; but the court also finds that said plaintiffs were 
purchasers and holders of said notes in good faith and for value and 
without notice of any equity or defense of defendants or any of them. 

-’ It was the position of the defendants at the trial 


that the notice of nonpayment of the first installments was irrelevant 
since the date for the payment thereof had passed before the notes were 
transferred to plaintiffs. Under the principles already discussed, the 
effect of notice of nonpayment of a prior installment is pertinent only 
to the question whether or not the purchaser acquired the note in good 
faith. Since there was no evidence that plaintiffs were not holders in 
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due coufse, except in regard to the first installments, it is obvious that 
the “finding” that plaintiffs were not holders in due course is based upon 
defendants’ theory and is an erroneous conclusion of law. 

Since the trial court found that plaintiffs were holders of the notes 
in question “in good faith and for value without notice of an equity 
or defense of defendants,” it follows that the plaintiffs are holders in 
due course. This finding on its face, under the foregoing principles of 
law, can mean only one of two things: (1) Plaintiffs purchased the notes 
without knowledge that the first installments were unpaid, or (2) even 
if the first installments were not paid when due and plaintiffs had knowl- 
edge of that fact, under the circumstances of the case, plaintiffs were 
none the less acting in good faith when they acquired the notes. Since 
either question is one of good faith, if either theory is supported by 
the evidence, the judgment must be affirmed, except to the extent that 
it allows plaintiffs to recover against defendant Winchester for the first 
installment of her note. This installment was either paid before the 
transfer of the note or was subject to defenses. Since it was overdue, 
plaintiffs were not holders in due course as to it. . 

Even if it is assumed that under the facts of the present case the 
trial court would not have found that plaintiffs were purchasers in good 
faith if it believed that the plaintiffs had notice of the nonpayment of 
the first installment, the reasonable construction of the finding in regard 
to the good faith of plaintiffs is that they acquired the notes without 
such notice. 

A holder of a negotiable instrument is “deemed prima facie a holder 
in due course .... (Civ. Code, sec. 3140, N. I. L. sec. 59), and a 
person who acquires an installment note after an installment is due is 
entitled to rely on the presumption that the due course of business has 
been followed. Code Civ. Proc., sec. 1963. Since it is an established 
principle that all inferences and presumptions must be applied to support 
the judgment of the court, the trial court’s finding that the plaintiffs 
acquired the notes in question as “purchasers and holders of said notes 
in good faith and for value and without notice of any equity or defense 
of defendants . . .” must be construed as a finding that the notes were 
acquired without notice of nonpayment of the first installments. 

The remaining question is whether this construction of the finding 
is supported by the evidence. The principal plaintiff testified that he 
knew nothing of the status of the pledged notes and that he relied on 
the recommendation of a Mr. Anderson, the president of a bank that 
‘later acted as plaintiffs’ agent in delivering the notes. Plaintiff testified 
that Mr. Anderson told him that the notes would be secured by growers’ 
notes but that Mr. Anderson did not tell him of the nature of the 
growers’ notes. 

Defendants introduced no evidence sufficient to controvert this 
testimony. Mr. Anderson was called as defendants’ witness but he 
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was able to state only that he advised one of the plaintiffs that the 
corporation would use the money to start a cannery in Sacramento and 
that it would be advantageous to the city and to this plaintiff. Mr. 
Anderson testified that he could not recall whether at that time he knew 
anything about the status of the growers’ notes. The testimony of 
this witness was struck from the record as irrelevant. Defendants con- 
tend that the testimony was admissible to show that the witness knew 
of the status of the notes and that he was plaintiffs’ agent. The only 
agency shown, however, was that the witness’s bank was subsequently 
the agent for the delivery of the notes and none of the testimony struck 
tended to show that plaintiffs had any knowledge of the nonpayment 
or of any defense available to defendants at that time. 

It is contended that an inference that plaintiffs had notice that the 
first installment was overdue could be drawn from the fact that the 
#5,000 note from the California Cooperative Producers contained a 
list of the installment notes transferred to plaintiffs as security, because 
this list designated the full face amount of each of the pledged notes. 
It is evident on the face of the principal note, however, that the full 
amounts were listed for purposes of identification. It was necessary 
to give the full face amount of each note, since the principal note executed 
by the corporation, after enumerating the notes given as security, stated, 
“The maker hereof may, while not in default, substitute as security here- 
under, in place of any of said note or notes, note or notes of its grower 
members, of equal amount, form and character.” Even if the trial court 
could have reasonably inferred from the listing of the notes with their 
full amounts that plaintiffs had knowledge of the nonpayment of the 


first installments, it was free to draw or not to draw such an inference. 
EDMONDS, J., concurs. 


Letter of Credit Returned Unaccepted to Bank Held 
Insufficient to Take Contract Out of Statute 
of Frauds 


Anchor Trading Corporation v. Joseph T. Ryerson & Son, Inc., Supreme 
Court, 69 N. Y. Supp. (2d) 844 


A letter of credit from the purchaser stating the terms of the 
bargain to bind the seller is held insufficient to take contract out 
of statue of frauds unless seller accepted it in writing or made at 
least part delivery of the goods. 

In this case no action was taken under the letter of credit; it was 
received by defendant in the mail; remained in its files for three 


NOTE—FPor similar decisions see B. L: J. Digest (Fifth Edition) § § 766, 1382. © 
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weeks, at the end of which it was returned unaccepted to the bank. 
It was held therefore that the statement in writing of the terms 
of the agreement in the letter of credit reciting provision of alleged 
oral contract of sale was insufficient since it was not signed by or 
on behalf of the party to be charged. It was not drawn upon, and 
consequently did not become part payment of the purchase price. 


Appeal from Supreme Court, New York County; Null, Justice. 

Action by Anchor Trading Corporation against Joseph T. Ryerson 
& Son, Inc., to enforce an executory contract of sale of $13,068 worth of 
iron bars from defendant to plaintiff. From an order denying de- 
fendant’s motion for judgment dismissing complaint on ground that the 
contract alleged in the complaint is unenforceable under the provisions 
of the statute of frauds, the defendant appeals. 

Order reversed and motion granted. 

Benjamin Rosen, of Brooklyn (Joseph Lewis, of Brooklyn, of coun- 
sel), for appellant. 

Kurzman & Frank, of New York City (Isidore Minkin, of New 
York City, of counsel), for respondent. 


VAN VOORHIS, J.—This action is to enforce an executory contract 
of sale of $13,068 worth of iron bars from defendant to plaintiff. Defen- 
dant has wholly failed to make delivery notwithstanding plaintiff’s 


demand. The order appealed from denies defendant’s motion to dis- 
miss the complaint on the ground that the contract is within the Statute 
of Frauds. Defendant appeals. 

The order should be reversed and the complaint dismissed. Section 
85 of the Personal Property Law provides that such a contract is not 
enforcible “unless the buyer shall accept part of the goods or choses in 
action so contracted to be sold or sold, and actually receive the same, or 
give something in earnest to bind the contract, or in part payment, or 
unless some note or memorandum in writing of the contract or sale be 
signed by the party to be charged or his agent in that behalf.” Plaintiff 
claims to have complied with these requirements by procuring an irrevo- 
cable letter of credit reciting the provisions of the alleged agreement 
which was sent to defendant. No action was taken under the letter of 
credit; it was received by defendant in the mail, remained in its files for 
three weeks, at the end of which it was returnd unaccepted to the bank. 
It is pointed out in the opinion of the Special Term that the object of 
Sec. 85 of the Personal Property Law is to require that there be some 
overt act between the parties to bind the bargain more substantial than 
mere spoken words. It was held that the letter of credit fulfills such 
a requirement. 

Acknowledging the force of this reasoning, we have neverthe- 
less concluded that the statute must be enforced as it is written. The 
statement in writing of the terms of the agreement in the letter of credit 





THE BANKING LAW JOURNAL 805 


is not sufficient since it is not signed by or on behalf of the party to be 
charged. It was not drawn upon, and consequently did not become 
part payment of the purchase price. The argument is stressed that it 
was “something in earnest to bind the contract.” In DeWaal v. Jami- 
son, 176 App.Div. 756, at page 758, 163 N.Y.S. 1045, at page 1046, 
affirmed 226 N. Y. 644, 123 N.E. 862, this Court said: “In Words and 
Phrases Judicially Defined [Vol. 14, Perm.Ed., p. 22] ‘earnest’ is de- 
fined as: ‘Payment of part of the price of goods sold, or a delivery of 
part of the goods, for the purpose of binding the contract. The idea of 
“earnest” in connection with contracts was taken from the civil law. 
As used in the statute of frauds, providing that sales of personalty of 
over a certain value shall be void unless there be a memorandum in 
writing or the purchaser receive and accept the same, or give something 
in earnest, “earnest” means a part payment of the price.’ (Citing 
authorities) .” Even if the meaning of this term were to be enlarged 
somewhat, it would not be broad enough to cause a mere letter from the 
purchaser stating the terms of the bargain to bind the seller unless the 
latter accepted it in writing or made at least part delivery of the goods. 
Van Woert v. Albany & S. R. Co., 67 N.Y. 538. The fact that it was a 
letter “of credit” does not materially strengthen the plaintiff’s position. 
It shows that plaintiff seriously desired to consummate the transaction 
but is not an indication that defendant assented thereto. It does not 
tend to protect the party to be charged against the consequences which 
the statute of frauds was designed to avert. 

The order appealed from should be reveresed with $20 costs and dis- 
bursements and the motion to dismiss the complaint granted. 

Order unanimously reversed with $20 costs and disbursements to the 
appellant and the motion to dismiss the complaint granted. All concur. 


Remedy Where Funds Credited By Bank to 
Wrong Account 


Gaines Bros. Co. v. Fourth National Bank of Tulsa, Supreme Court of 
Oklahoma, 179 Pac. Rep. (2d) 145 


The names of some depositors are so similar that a mistake 
in crediting amounts made by one to the account of the other is 
possible and occurs occasionally. Funds thus credited in good 
conscience belong to the bank, and may be recovered by it from 
the depositor to whom they have been credited after he has drawn 
them out. Where the mistake is discovered before they are drawn 
out, the remedy of the bank is very simple. It will merely debit the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 398. 
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account and give the proper credit to the person who has deposited 
the money. 


Action by Gaines Brothers Co. and others against the Fourth 
National Bank of Tulsa to recover damages allegedly resulting from 
defendant’s negligence in permitting a person to transfer money from 
plaintiffs’ account to an individual account. From a judgment for de- 
fendant, plaintiff’s appeal. Affirmed. 

Vern E. Thompson, Loyd E. Roberts and Thompson & Roberts, all 
of Joplin, Mo., for plaintiffs in error. 

Kavanaugh Bush, G. Ellis Gable and Chas. P. Gotwals, Jr., all of 
Tulsa, for defendant in error. 


CORN, J.—This is an appeal from a judgment of the district court 
of Tulsa County, sustaining motion for a directed verdict, in an action 
by plaintiffs to recover damages allegedly resulting from defendant’s 
negligence in permitting Frank Gaines to transfer $50,000 from the ac- 
count of plaintiff, Gaines Brothers Company, a corporation, to his in- 
dividual account. 

The case presented herein is the second appeal to this court. See 
Gaines Bros. Co. v. Fourth Nat. Bank of Tulsa, 192 Okl. 59, 183 P.2d 
742, 144 A.L.R. 14384. 

. On the first appeal the trial court sustained defendant’s motion for 
directed verdict on opening statement of plaintiff’s counsel, on the 
grounds plaintiffs had elected an inconsistent remedy and thus were 
barred from proceeding with their action. We held there had been no 
election of remedies as would preclude prosecution of said action, re- 
versed the judgment and remanded the cause for further proceedings. 

No further action was taken in this case by the parties until an ac- 
tion to subject to execution property Frank Gaines had fraudulently 
disposed of to defeat the plaintiff’s claims as creditors became final. 
See Gaines et al. v. Gaines et al., 194 Okl. 343, 151 P.2d 393. 

The record reflects for many years Gaines Brothers Company, a 
corporation, had carried a bank account with this defendant. Frank 
Gaines, who is not a party to this action, was secretary-treasurer of the 
company. As such officer he was authorized to draw upon the company 
account in defendant bank. It was not unusual for him to withdraw 
large amounts on checks payable to himself. 

January 24, 1933, Frank Gaines drew a check on the company ac- 
count for $100,000 ostensibly for use in bidding on a project in Mexico. 
If a bid was accepted such withdrawals usually were returned to the 
company account as soon as a bond to insure performance of a con- 
tract had been executed and accepted. 

About July 18, 1938, a Kansas City Bank forwarded defendant a 
letter, confirming a telegram, advising defendant its account was being 
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credited with $50,000 deposited for Frank Gaines account by a New 
York Bank. This remittance through error was credited to the Gaines 
Brothers Company account, but upon discovery of this fact Frank 
Gaines drew a check for this amount, payable to himself, dated July 
18, 1983, and the defendant then credited his individual account with 
the $50,000. 

The plaintiffs, on October 4, 1933, advised defendant by letter that 
the company directors had removed Frank Gaines as secretary-treasurer 
and that he was no longer authorized to withdraw company funds, 
but checks dated prior to October 5, 1933 should be honored in the 
usual way. 

On retrial this cause was presented on plaintiffs original petition. De- 
fendant’s amended answer in addition to a general denial plead estoppel. 
Plaintiffs’ reply specifically denied defendant was ever authorized to 
withdraw the sum deposited to plaintiff’s credit, and that this with- 
drawal was wrongful. 

Upon the issues joined the cause was tried to a jury. In sustaining 
defendant’s demurrer and motion for directed verdict the trial court 
found that Frank Gaines rightfully withdrew the $100,000 and the same 
were his funds so far as defendant was concerned; that when the remit- 
tance from the Kansas City bank was inadvertently credited to plain- 
tiff’s account the money was Frank Gaines’ property and the defendant 
should have, and did rectify the error by bookkeeping process and no 
liability existed for so doing. 

The defendant was not notified that Frank Gaines’ signature should 
not be honored until October 5, 1933, approximately 10 months after 
the $100,000 was first withdrawn; and more than 60 days from the 
time the plaintiffs learned of Frank Gaines’ deposit of $50,000 to his 
personal account, and the date defendant was notified not to honor his 
checks. 

In 9 C.J.S. Banks and Banking, § 271, in discussing the true state 
of accounts it is said: “. . . . The present rule, however, is that the 
rights of neither party are fixed or changed by entries in, or the settling 
of, a pass book, but in all cases the account is open to examination and 
correction.” . 

Zollman, Banks and Banking, Vol. 5, Sec. 3374 states the rule as 
follows: “The names of some depositors are so similar that a mistake 
in crediting amounts made by one to the account of the other is pos- 
sible and occurs occasionally. Funds thus credited in good conscience 
belong to the bank, and may be recovered by it from the depositor to 
whom they have been credited after he has drawn them out. Of course 
where the mistake is discovered before they are drawn out, the remedy of . 
the bank is very simple. It will merely debit the account and give the 
proper credit to the person who has deposited the money.” Also see 
section 4518, Vol. 7. Judgment affirmed. 
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No Relief to Stockholders of Trust Company Who 
Failed to Oppose Court’s Approval of Reorgan- 
ization Plan Within Due Time 


Holmes v. Union Bank of Commerce Co., Court of Appeals of Ohio, 
73 N. E. Rep. (2d) 100 


Where stockholders of trust company had delayed five years in 
asserting their rights against court’s approval of reorganization plan, 
the court refused to allow any equitable relief on the grounds that 
innocent persons had meanwhile acquired rights and positions had 
been changed so that a rescission would now result in almost in- 
extricable confusion. 


Action by one Holmes and others, stockholders of the Union Trust 
Company of Cleveland against the Union Bank of Commerce Com- 
pany and others, challenging validity of plan of reorganization for the 
Union Trust Company of Cleveland and seeking an accounting, a money 
judgment, and an injunction. From an adverse judgment, plaintiffs 
appealed on questions of law and fact. 

Decree for defendants. 

Simmons, DeWitte & Vilas and J. Albert Lowell, all of Cleveland, 
for appellants. 

Hugh S. Jenkins, Atty. Gen., and Harold O. Ziebler, of Cleveland, for 
appellee Superintendent of Banks. 

Harold O. Ziegler and Oliver Stamper, both of Cleveland, for appellee 
Union Properties, Inc. 

Andrews, Hadden & Putnam, John B. Putnam and Edwin A. Howe, 
all of Cleveland, for appellee Union Bank of Commerce Company. 


BY THE COURT.—This is an appeal on questions of law and fact 
from a judgment of the Common Pleas Court. It was presented in this 
court on the record made in the Common Pleas Court. 

Under authority conferred by Section 710-89, General Code, the 
Superintendent of Banks took possession of the assets of The Union 
Trust Company of Cleveland on June 15, 1933, and at once filed with the 
clerk of the Court of Common Pleas of Cuyahoga county a notice in 
accordance with Section 710-90, General Code, thereby commencing an 
original action for the liquidation of that trust company. Thereafter, 
the superintendent filed an action against the stockholders of the trust 
company to assess their double liability, as a result of which a large 
sum was collected. 

The Union Trust Company was the largest bank in Ohio. Its liquida- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 177. 
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tion was an enormous task. After it had been in progress for more 
than four years, during a period of economic depression from which there 
had been uttle, if any, relief, a “Plan for Reorganizing the Affairs of 
The Union Trust Company” was formulated in September of 1937. 
‘Lhis pian was filed in the liquidation action, together with an application 
by the Supermtendent of banks for an order approving it and author- 
rizing him to carry it into effect. The court fixed February 19, 1938, 
as tne date for hearing the application and ordered notice to be given 
by publication, in compliance with Section 710-95, General Code, and 
also by registered mail, enclosing a copy of the plan. 

Before the date of hearing, objections were filed by several interested 
persons. After a full hearmg of the application and the objections of 
one stockholder, the court approved the pian and authorized and directed 
the superintendent to carry it into effect, which he did by making the 
transiers of the property on April 11, 1938. 

No action chalienging this order was filed within five days, or request 
for leave to file such an action was made within that time by any of 
the plaintiffs in this action. 

There is no doubt that the formulation and approval of this plan was 
the result of months of deliberation and that it was accompanied by the 
widest publicity and that all creditors and stockholders had notice of 
the terms of the plan and of the court’s hearing on the application for 
its approval, 

‘Thereatter, certain depositors filed actions to enjoin the superin- 
tendent from carrying the plan into effect. These actions were decided 
in favor of the supermtendent and the judgments were affirmed by the 
Court of Appeals. It was not until June 8, 1943, that this action was 
filed by the plaintiffs, stockholders, challenging the validity of the plan, 
the power of the superintendent, the jurisdiction of the court and its 


order approving the plan and seeking an accounting, a money judgment, 
and an injunction. 


A reading of the plan shows that it presented an alternative to stock- 
holders. If they consented to the plan and joined in its execution, they 
acquired certain rights. If they did not consent they had, and still 
have certain rights. These plaintiffs elected not to consent. In retro- 
spect, it may seem that the part of wisdom would have dictated an 
election to join, but that conclusion can be reached only by a disregard 
cf that depressed economic condition that existed in 1937 and the in- 
flationary economy of 1943 produced by World War II. At any rate, 
the plan deprived the plaintiffs of no vested right, but preserved to 


them what the court found to be their rights in the assets of the trust 
Company. / 


The voluminous briefs and extensive oral arguments offered a tempta- 
tion to discuss the various contentions in detail—but it would serve no 
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useful purpose. We find as did the Common Pleas Court that the dis-. 
position of the assets in accordance with the plan approved by the court 
was authorized by Section 710-95, General Code. We are of the 
opinion that the approving order is binding upon all those who failed 
to challenge it within five days and that, as in those cases in which it 
was challenged within that time, the plan was approved and it became 
binding upon all. We are also of the opinion that a litigant who has 
delayed for five years the assertion of a right while innocent persons 
have acquired rights and positions have been changed, to rescind which 
would result in almost inextricable confusion, is in no position to ask 
for equitable relief. Russell, Adm’r, v. Fourth Nat. Bank, 102 Ohio 
St. 248, 131 N. E. 726. 

We approved the reasoning contained in Judge McNamee’s memo- 
randum to lawyers in this case, and we reach the same conclusion in 
favor of the defendants. 

A decree similar to the one entered in the Common Pleas Court may 
be entered in this court. 


Decree accordingly. 


Recovery On Check Denied After Payment Stopped 


Kline v. Rogerson, District Court of Appeal, California, 181 Pac. Rep. (2d) 385 


Where preliminary agreement for sale of ranch was arranged by 
broker for prospective buyer and seller, and buyer made check pay- 
able to broker and delivered it to agent of broker, it was held that 
the seller, not having title or right to the check, could not enforce 
+d obligation represented by check after buyer stopped payment 
thereon. 

The deposit receipt signed by prospective. buyer did not con- 
stitute an agreement of purchase and sale by the parties since it 

expressly provided that the balance of the purchase price was to 
be paid “at $5,000 or more per year, plus interest at 5% or terms 
to mutual satisfaction.” Since the parties never agreed upon terms 
which were mutually satisfactory, there was never an agreement 
of purchase and sale and accordingly seller was not entitled to any 
portion of the purchase price. 


Appeal from Superior Court, Los Angeles County; Pat R. Parker, 
Judge. 

Action by Walter Kline against G. P. Rogerson to recover on a 

check which had been signed by defendant, but on which the defendant 


select inatiiniailaititakcetteinhdnteanialaiile tl dkcahiiticeeipiniaastiah een eta eamaeenctntinniee 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1260. 
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had stopped payment. From a judgment for the defendant, the plaintiff 
appeals. 

Judgment affirmed. 

George R. Maury, of Los Angeles, for appellant. 

Mitchell & Gold, of Los Angeles, for respondent. 


McCOMB, J.—Plaintiff appeals from a judgment in favor of de- 
fendant after trial before the court without a jury in an action to recover 
upon a check signed by defendant upon which he had stopped payment. 

The essential facts are these: 

In September of 1945, defendant met Thomas J. Quigley, a real estate 
broker. Thereafter the broker displayed to defendant plaintiff's ranch 
which was for sale. On October 18, 1945, defendant executed a check 
in favor of Thomas J. Quigley in the sum of $10,000 which was handed 
to one of Mr. Quigley’s agents, Mrs. Gray. The following day plaintiff, 
defendant, Mr. Quigley, and Mrs. Gray returned to plaintiff’s ranch 
where a discussion relative to the property ensued which resulted in 
plaintiff and defendant executing a deposit receipt.!_ Thereafter plaintiff, 
defendant, and Mr. Quigley, went to a branch of the Bank of America 
and opened an escrow. The deposit receipt and the check above referred 
to, endorsed by Mr. Quigley to the escrow holder, which endorsement 
contained the escrow number, were handed to the escrow clerk. A 
preliminary sheet for the use of the bank in preparing escrow instructions 
was filled in. Written escrow instructions were to be drawn by the 
escrow clerk and later signed by the parties. Defendant agreed that 


+The deposit receipt reads as follows: 
“Deposit Receipt 
Northridge, Californina 10/18 1945 

Received from G. P. Rogerson the sum of Ten Thousand Dollars as a deposit on account 
of purchase price of following described property, situate 11000 Winetka County of L. A. 
State of Cal. to-wit: Approx. 28. acres at 11000 Winetka Northridge subject to conditions, 
restrictions, reservations, and rights-of-way now of record. Purchase price to be $52,500.00 
Dollars. Balance of purchase price to be paid as follows: total of 20,000 cash thru escrow, 
assume loan of Approx $9000.00 and balance at five thousand or more per year plus interest 
at 5% or terms to mutual satisfaction. And it is hereby agreed: That in the event 
said purchaser shall fail to pay the balance of said purchase price or fail to complete the 
purchase as herein provided, the amount paid hereon may, at the option of the Agent, be 
retained as consideration for the execution of this agreement. ; 

That the current taxes, insurance, rents and interest of said property shall be pro-rated. 

That the evidence of title is to be in the form of policy of title insurance issued by a 
responsible title company and to be furnished and paid for by the Seller. 

That any monies received are subject to owner’s approval. 


That this offer expires days from date hereof. T. J. Quigley, Broker 
G. 


P. Rogerson 


I agree to purchase the above described property on terms and conditions herein 


stated 
Purchaser —————_ Purchaser 


I agree to sell the above described property on ‘terms and conditions herein stated, 
and agree to pay the above signed agent as commission the sum of five per cent, or one- 
half of the deposit in case same is retained by agent, provided same shall not exceed full 
amount of the commission. 
a ell 


er Wally Kline, Seller.” 
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the check which he had given to Mr. Quigley should be placed in the 
escrow. Thereafter plaintiff and his wife signed escrow instructions 
prepared by the bank and delivered to the escrow holder a deed, a state- 
ment of identity and a fire insurance policy. Defendant did not sign 
the escrow instructions and on October 23, 1945, ordered payment 
stopped on the check which he had given to Mr. Quigley. On October 
24, 1945, Mr. Gold, attorney for defendant, asked the escrow holder to 
send him a copy of the conditions and restrictions “subject to the ap- 
proval of the buyer” and a bill of sale for certain garden tools, and 
stated that, “the transaction was contingent on payments on the second 
for $2,000 a year instead of $5,000” a year, to be “subject to the approval 
of the buyer.” 

Plaintiff indicated his willingness to accept the request of defendant 
except as to the payment of $2,000 per year instead of $5,000 per year. 
Thereafter plaintiff cancelled negotiations with defendant and brought 
suit upon the check executed by defendant. 

This is the sole question presented for our determination: Was plain- 
tiff the owner or holder of the check executed by defendant? 

This question must be answered in the negative. It is conceded 
(1) that the check was not made payable to plaintiff, (2) that the 
check was not delivered to plaintiff, and (3) that defendant did not sign 
the escrow instructions. Therefore plaintiff has utterly failed to show 
any title or right to the check or to enforce the obligation represented 
by the check. 


~ The deposit receipt signed by defendant did not constitute an agree- 
ment of purchase and sale by the parties since it expressly provided 
that the balance of the purchase price was to be paid “at $5,000 or 
more per year, plus interest at 5% or terms to mutual satisfaction.” 
Since the parties never agreed upon terms which were mutually satis- 
factory, there was never an agreement of purchase and sale. Hence 
the plaintiff was not entitled to any portion of the purchase price. 
Neither is there any merit in plaintiff’s contention that he is entitled 
to the $10,000 because the preliminary agreement provided that if the 
sales were not completed the agent might retain the amount deposited 
as consideration for the execution of the agreement. The agent is not 
plaintiff here nor is there any showing that he exercised an option to 
retain the deposit as consideration for the agreement, nor did he assign 
to plaintiff any right under the check. 

Cases such as Cavanaugh v. Casselman, 88 Cal. 543, 26 P. 515; 
Easton v. Montgomery, 90 Cal. 307; 27 P. 280, 25 Am. St. Rep. 128; 
Searles v. Gonzalez, 191 Cal. 426, 216 P. 1003, 28 A. L. R. 78; and 
Thompson v. Walsh, 76 Cal. App. 2d —, 172 P. 2d 745, not applicable 
to the facts of the instant case for the reason that in each of the cited 
cases the factual situation was entirely different from that here presented. 





THE BANKING LAW JOURNAL 813 


Since there was no evidence that plaintiff was the owner or holder of 
the check in question, the trial court properly found in accord with the 
evidence that plaintiff was not entitled to the proceeds thereof. 

Judgment affirmed. 


MOORE, P. J., and WILSON, J., concur. 


Jurisdiction Over Nonresident National 
Banking Corporation 


Ex parte Union Planters National Bank and Trust Co. of Memphis, Tenn., 
Supreme Court of Alabama, 31 So. Rep. (2d) 596 


Where a nonresident national banking corporation has its legal 
situs, its domicile, in a foreign state, it cannot be presumed to be 
doing business in Alabama and hence could not be forced to submit 
to the jurisdiction of the court. 


Original petition of Union Planters National Bank & Trust Company 
of Memphis, Tenn., for mandamus, or in the alternative prohibition, to 
W. J. Haralson, as Judge of the Ninth Judicial Circuit, County of 
Marshall. 

Mandamus granted; prohibition denied. 

M. F. Lusk, of Guntersville, for petitioner. 

Scruggs & Grass, of Guntersville, for respondent. 


SIMPSON, J.—This is an original petition for mandamus to require 
the Honorable W. J. Haralson, as Judge of the Ninth Judicial Circuit 
of Alabama, to hear and determine the question of the court’s juris- 
diction of the petitioner, a nonresident of Alabama and allegedly not 
amendable to the jurisdiction of the state courts. Prohibition was 
prayed for in the alternative. 

One Hooker filed suit against petitioner in the circuit court of 
Marshall County and the process was purportedly executed May 9, 
1946, “by leaving a copy of the within summons and complaint with 
M. F. Lusk, Guntersville, Ala., agent and attorney for Union Planters 
Bank & Trust Co., of Memphis, Tennessee.” No other steps were taken 
in the proceedings until July 9, 1946, when petitioner, appearing spe- 
cially, filed a plea in abatement attacking the jurisdiction of the court 
on the ground of its nonresidence. On motion of plaintiff Hooker the 
plea was stricken because filed too late. Petitioner then interposed 
motion to quash the summons on the same grounds and this motion 
was also stricken for the same reason. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 928. 
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- This proceeding seeks to revise the court’s action in the premises 
(Ex parte Cullinan, 224 Ala. 268, 189 So. 255, 81 A.L.R. 160) and we 
granted the temporary writ of prohibition pending determination of the 
propriety of the court’s ruling in refusing petitioner permission to test 
the jurisdiction of the court. 

We hold the defendant Bank to have been entitled to be heard on 
the plea in abatement and, of consequence, will not discuss the ruling 
on the motion to quash. 

The answer of respondent Judge seeks to justify the action in strik- 
ing the plea because not filed within thirty days as required by circuit 
court Rule 12, considering it was within the irrevisable discretion of 
the trial court to disallow its filing after such time, citing Dorrough v. 
Mackenson, 229 Ala. 336, 157 So. 257, and Ex parte State ex rel. King, 
233 Ala. 318, 171 So. 892. 

The import of our decision is that the trial does not have a discretion 
in certain instances on good cause shown to permit the filing of a plea 
in abatement later than as prescribed by the rule and that the appellate 
courts, generally, will not revise such ruling. 

The instant case, however, presents a different situation. The 
petitioner, according to the averments of the plea, is a nonresident na- 
tional banking corporation having its legal situs, its domicile, in a foreign 
state and hence not presumed to be doing business in Alabama. U'S.C.A., 
Title 12, §§ 22, 81; In re Standard Oak Veneer Co., D.C., 173 F. 108. 

If such was its status, not engaging in or doing business in the state, 
it could not be forced to submit to the jurisdiction of the court (Cowikee 
Mills v. Georgia-Alabama Power Co., 216 Ala. 221, 113 So. 4; Phila- 
delphia & Reading Co. v. McKibbin, 243 U.S. 264, 37 S.Ct. 280, 61 
L. Ed. 710), and not having voluntarily done so nor otherwise waived 
the right to raise the question, the court should have permitted the 
petitioner to be heard on his said plea. 

A judgment under the conditions here alleged against a nonresident, 
not properly brought into court by due service of process and not hav- 
ing waived jurisdiction, would be void as inconsistent with the rights 
guaranteed by the Fourteenth Amendment of the Federal Constitution. 
Stoer v. Ocklawaha River Farms Co., 223 Ala. 690, 188 So. 270; Sweeney 
et al. v. Tritsch, 151 Ala. 242, 243, 44 So. 184; Baker v. Baker, Eccles 
& Co., 242 US. 394, 37 S.Ct. 152, 61 L.Ed. 386; Pennoyer v. Neff, 95 
US. 714, 24 L.Ed. 565. 

The force of the decisions on this question is that the objection by 
a nonresident in such cases to the jurisdiction of the court, is not a 
mere technical one, but the assertion of a fundamental constitutional 
right to be guarded by both the state and federal courts and “that 
any rule of court or state statute intended to abridge the right are not 
to be followed by the federal courts; the question being one which 
concerns the due process clause of the Fourteenth Amendment to the 
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Federal Constitution. Davidson Bros. Marble Co. v. United States 
ex rel. Gibson, 218 U.S. 10, 29 S.Ct. $24, 53 L.Ed. 675.” Ex parte 
Cullinan, supra, 224 Ala. 268, 265, 189 So. 255, 256, 81 A.L.R. 160. 
See also Stoer v. Ocklawaha River Farms Co., supra; Long v. Clark, 
201 Ala. 454, 78 So. 832; Cowikee Mills v. Georgia-Alabama Power Co., 
supra; Sweeney et al. v. Tritsch, supra; Quill v. Carolina Portland Ce- 
ment Co., 220 Ala. 134, 124 So. 305; St. Mary’s Oil Engine Co. v. 
Jackson Ice & Fuel Co., 224 Ala. 152, 138 So. 834. 

So, in the circumstances as presented by the petition in the instant 
case, our view is the trial court erred in the ruling aforesaid and the 
writ of mandamus should be granted. 

The alternative request for a writ of prohibition permanently re- 
straining further prosecution of the matters complained of in the com- 
plaint, however, will be denied. The court is one of general jurisdiction 
with the residuum of power, generally—and in the instant case—to 
determine the question of its own jurisdiction. Ex parte Textile Work- 
ers Union of America, Ala.Sup., 30 So.2d 247. 

Mandamus granted; prohibition denied. 

All the Justices concur. 


References to Time of Payment Made Both in Body 
Of Note and by Marginal Notation Construed Together 


Baucom v. Friend, Municipal Court of Appeals for the District of Columbia, 
52 Atl. Rep. (2d) 123 


“Marginal notations” or memoranda placed on a bill or note at 
the time of the execution thereof with the intention of making them 
a part of the contract, constitute a part thereof and must be con- 
sidered along with the provisions in the body of the instrument in 
arriving at the true intent of the parties. 

When in a note references to the time of payment are made both 
in the body of the note and by “marginal notation,” it is well settled 
that the two will be construed together, unless the terms are so con- 
tradictory as to be irreconcilable. 

Thus, in cases like the present where the note contains a provision 
that it is payable on demand and also a provision that it is due on a 
specified date, the rule is that the note becomes due on the definite 
date indicated. Under this rule of construction, therefore, the note 
here in suit was due March 1, 1946, and there was no need for 
evidence to explain any ambiguity. 


Appeal from the Municipal Court for the District of Columbia, Civil 
Division. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 955. 
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Action by Alice Paula Friend against Ir] D. Baucom and another on 
a promissory note. From a judgment on the pleadings in favor of 
plaintiff, defendants appeal. 

Affirmed. 


W. Cameron Burton, of Washington, D. C. (Harry J. Breithaupt, 
Jr., of Washington, D. C., on the brief), for appellants. 

Wilton H. Wallace, of Washington, D. C. (Henry F. Lerch, of Wash- 
ington, D. C., on the brief) , for appellee. 


CLAGGETT, A. J.—This is an appeal from a judgment on the plead- 
ings awarded by the trial court in favor of the payee against the makers 
of a promissory note. The note was in the following form: 


$1500 December 10, 1945 
On Demand after date we promise to pay to The Order of Alice Paula 
Friend 
Fifteen Hundred and no/100 Dollars 
At Washington, D. C. 
Value Received with Interest at 6% per Annunm. NO. ...........c.cccscseeeeeeee 
Due March 1, 1946 
Irl D. Baucom, D. C. 
Gertrude Whitehead Baucom 


Suit on the note was commenced April 16, 1946, by appellee, plaintiff 
in the trial court. In their answer appellants admitted borrowing the 
money and delivering the note, but alleged that the parties had agreed 
when the note was given that it would not be payable until one of the 
defendants began a contemplated new business. It was alleged also 
that the business had not been started because the quarters which the 
business was to occupy were not ready for occupancy due to failure to 
obtain materials. It was urged, therefore, that the note was not yet due 
when suit was filed. Appellee thereupon filed a motion for judgment on 
the pleadings on the grounds that the answer admitted the validity of 
the note and interposed no valid defense thereto. The motion was 
granted and this appeal followed. 

Appellants’ first contention is that the trial court should have over- 
ruled the motion for judgment on the pleadings and permitted the case 
to go to trial in order to admit parol evidence of a collateral oral agree- 
ment to explain the patent ambiguity in the note, arising from the con- 
flict between the words “on demand after date” and “due March 1, 1946.” 

We believe that the note was free from ambiguity, and thence that 
the trial court ruled correctly on this phase of the case. “Marginal no- 
tations” or memoranda placed on a bill or note at the time of the execu- 
tion thereof with the intention of making them a part of the contract, 
constitute a part thereof and must be considered along with the pro- 
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visions in the body of the instrument in arriving at the true intent of 
the parties. Bowie v. Hume, 13 App.D.C. 286, 310, $11. When in a - 
note references to the time of payment are made both in the body of 
the note and by “marginal notation,” it is well settled that the two will 
be construed together, unless the terms are so contradictory as to be 
irreconcilable. Thus, in cases like the present where the note contains 
a provision that it is payable on demand and also a provision that it is 
due on a specified date, the rule is that the note becomes due on the 
definite date indicated. Under that rule of construction, therefore, the 
note here in suit was due March 1, 1946, and there was no need for 
evidence to explain any ambiguity. 

Appellants urge, second, that in any event the truth of their defense, 
that the parties had orally agreed that the note would not become due 
until one of them had started a business, was admitted by the motion 
for judgment on the pleadings, and hence that it was error to sustain such 
motion. This position, however, is not well taken. A motion for jugd- 
ment on the pleadings is akin to a general demurrer, now abolished in 
the Municipal Court as well as in federal practice, insofar as both admit 
for procedural purposes, only facts well pleaded and inferences reason- 
ably deducible therefrom. In considering such pleadings, therefore, 
the trial court must necessarily determine where the facts alleged are 
well pleaded. Well-pleaded means, among other things, legally capable of 
being proved and to determine this question it is necessary to pass on 


the admissibility of evidence relied on to prove such facts. 


While the note involved here is a negotiable instrument, the suit is 
between the original parties to the instrument, and under such circum- 
stances, it is a general rule that the entire transaction may be explained. 
This general rule, however, is subject to the same limitations which apply 
to varying the terms of any written contract by parol evidence, and it 
is fundamental that parol evidence to contradict the due date of a 
promissory note is inadmissible. Fowler v. Zimmerman, 42 App.D.C. 70, 
20 A.L.R. 471. In that case, which was also between the original parties 
to a promissory note, plaintiff sued to recover $150 on a note executed on 
December 30, 1910, and, by its terms, due 18 months thereafter. The 
affidavit of defense asserted that the note was given in consideration of 
real estate sold by plaintiff to defendant and that plaintiff had orally 
agreed, at the execution of the note, to extend the due date thereon, if 
defendant continued to pay interest after the due date, until such time 
as defendant was able to resell the real estate. The trial court granted 
plaintiff’s motion for judgment notwithstanding the affidavit of defense. 
Upholding this action, the Court of Appeals, quoting from Slater v. Van 
der Hoogt, 23 App.D.C. 417, 420, said: “ “The written agreement, the 
execution of which the defendants do not deny, purports to embody the 
entire transaction, and there is no such ambiguity in it as would warrant 
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the introduction of parol evidence in explanation of its recitals, under 
any established exception to the time-honored rule that excludes such 
evidence in explanation or contradiction of the terms of a written in- 
strument.’ ” 

No error appearing, the judgment will be Affirmed. 


Acknowledgment of Debt on Promissory Notes 
Bars Statute of Limitations 


Dyer v. Lowe, Supreme Court of Mississippi, 29 So. Rep. (2d) 324 


A contract provided that several notes would be placed in escrow 
for two years to abide the payment of a new note by the corporation 
in favor of holder and in the event of payment of note the entire 
claim would be thereby liquidated and the original notes delivered 
by the escrow agent to the corporation, and if the new note was not 
paid at maturity, the original notes would be redelivered to holder 
and the entire account made current. It was held that the contract 
was an acknowledgment in writing of the debt and took the claim 
from under the bar of statute of limitations. 


Proceeding in the matter of the receivership of Arthur Delapierre, 
Inc., wherein Thurman Lowe was duly appointed receiver, and wherein 
Charles H. Cowen filed a claim representing certain notes executed by 
the corporation and unpaid salary. The claim was duly assigned to E. 
F. Dyer. From a judgment disallowing the claim, E. F. Dyer appeals, 
and the receiver cross-appeals. 

Reversed and remanded. 

George Bean, of Okolona, and Jas. A. Finley, of Tupelo, for ap- 
pellant. 

H. B. Abernathy, of Houston, and Paul M. Moore and W. J. Evans, 
both of Calhoun City, for appellee. 


ALEXANDER, J.—On April 17, 1937, appellee was duly appointed 
receiver for Arthur Delapierre, Inc. After notice to creditors to file 
claims, Charles H. Cowen filed claim in the sum of $73,474.08, represent- 
ing certain promissory notes executed by the corporation and unpaid 
salary. This claim was duly assigned to appellant. 

The chancellor disallowed this claim as being barred by the statute 
of limitations. It is true that the notes and salary claim are so barred 
if we look only to the dates of the notes and the periods at which the 
salary items accrued. However, on February 28, 1934, a contract was 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $ § 1406, 1407. 
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entered into in writing, executed by the corporation and Charles H. 
Cowen, in which the notes were described by their respective dates and 
amounts and the items of salary accruals by an attached schedule which 
sets out dates and itemizes the balances as they accrued. The contract 
provided that the several notes above referred to would be placed in 
escrow for two years to abide the payment of a new note by the corpora- 
tion in the sum of $12,000 in favor of Cowen. In the event of payment 
of the $12,000 note for the entire claim, theretofore existing, of $73,474.08, 
would be thereby liquidated and the original notes delivered by the 
escrow agent to the corporation. If the lieu note was not paid at matu- 
rity, the original notes would be redelivered to Cowen and the entire 
account made current. The $12,000 note was not paid. 


This agreement, under seal of the corporation, was not an accord 
and satisfaction nor an executed compromise. It constituted a mere 
option to the corporation to commute the entire indebtedness by pay- 
ing within two years the sum of $12,000. Default in payment of this 
note restored the status quo ante. 

The agreement had further significance. It acknowledged by a 
writing that “the party of the second part (the corporation) is indebted 
to party of the second part (Cowen) in the sum of $53,440 and interest 
under certain promissory notes.” The contract further makes note of 
the unpaid salary account, totaling $20,034.08, and sets same out in some 
detail with dates. 

We think this contract as an acknowledgment in writing of the debt 
takes the claim under the bar of the respective statutes. Beasley v. 
Evans, 35 Miss. 192; Yarbrough v. Gilland, 77 Miss. 139, 24 So. 170. 
It is true that the dates identifying the several notes were not disclosed 
as being dates of execution or maturity, and that the notes were further 
described as owing to Charles H. Cowen “and the estate of Mary E. 
Cowen,” and further that the salary account defies any but expert ac- 
countancy to reconcile the several debits and credits. Yet it remains 
that the claim which followed the content and detail of the contract, is 
sufficient to sustain a recovery for such amounts as may be ascertained 
upon examination and calculation by the chancellor. Superficial un- 
certainties as to exact amounts due, resolvable by explanation, are not 
sufficient to impair identification of the indebtedness under Code 1942, 
§ 748. Hart v. Boyt, 54 Miss. 547; Stewart v. Forman, 90 Miss. 85, 43 
So. 67. Compare Taylor v. De Soto Lumber Co., 137 Miss. 829, 102 So. 
260, 108 So. 82. 

The claim was not heard upon its merits; but was disallowed by the 
chancellor as being barred. We find this to be error. 

There is no error in allowing the claim to be filed after expiration 
of the original notice period. There was no prejudice to the receiver 
shown, and is exclusion on this ground was denied by the chancellor. 
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Other objections to the claim were set up and argued by the receiver. 
We find them without substantial basis and do not incorporate a dis- 
cussion thereof in our opinion... We remand the cause for an adjudication 
of the claim upon its merits and to the extent of the interest therein 
possessed by the appellant as assignee. 


Both parties contest the allowance of the fees to the receiver and to 
his solicitors, appellant asserting excessiveness and appellee by cross- 
appeal alleging inadequacy. Our reaction to the allowance made to the 
present counsel for the receiver is one of inadequacy, and we find no basis 
for the apparent disparity between the fees to counsel and to the re- 
ceiver. We cannot, however, support a view that the learned chancellor 
abused his discretion in this matter nor can we assume otherwise than 
that he took into account relevant factors not revealed by the record. 
We have in mind the necessity for remand and trial upon this claim 
and rest assured that the chancellor, in taking into account the additional 
services hereby made necessary, will avail of the opportunity to make 
such revision or adjustment as is merited. We do not find this to be 
such a case as authorizes us to fix additional counsel fees for services 
rendered upon appeal. 


Reversed and remanded. 


Oral Agreement to Postpone Annual Interest 
Payment Due Under Secured Note Held Not 
Void Under Statute of Frauds 


Kuhlmann v. McCormack, Supreme Court of Colorado, 180 Pac. Rep. (2d) 863. 


Where the parties to a secured note payable “on or before ten 
years from date” entered into an oral agreement that payment of 
interest due September 1 of each year would be postponed to such 
time as debtor “received money from the sale of crops on the prop- 
erty” and the consideration therefor was that at such time debtor 
“pay the interest and principal due the first of March the following 
year, in addition to the past due interest, it was held that the oral 
agreement was not void under the statute of frauds since the original 
contract could have been performed and the entire indebtedness 
discharged within one year. Payment of interest and principal in 
advance of the due date constituted ample consideration for the 
oral agreement. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 740. 
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Suit by Orba McCormack against E. R. Kuhlmann and the public 
trustee of Morgan county, in his official capacity, to enjoin defendants 
from proceeding with the foreclosure of a deed of trust. Judgment for 
plaintiff, and defendant Kuhlmann brings error. 

Affirmed. 

J. M. Taylor, of Denver, for plaintiff in error. 

J. Corder Smith, of Fort Morgan, for defendant in error. 


BURKE, C. J.—These parties appeared in reverse order in the trial 
court and are hereinafter referred to as McCormack and Kuhlmann 
respectively. 

Kuhlmann and the Public Trustee of Morgan County (originally a 
defendant in his official capacity only and not a party here) were pro- 
ceeding with the foreclosure of a deed of trust to certain real estate to 
which McCormack held the fee. The latter, alleging an oral contract 
which barred foreclosure, brought injunction. She had judgment accord- 
ingly and to review that judgment Kuhlmann prosecutes this writ. His 
five specifications raise but three questions: 1. The evidence was in- 
sufficient to support the oral agreement. 2. If made it was invalid for 
want of consideration. 3. The court erroneously held that Kuhlmann 
was estopped to foreclose. 

September 29, 1944 McCormack executed and delivered to Kuhlmann 
her promissory note for $11,100 payable on or before ten years from 
date, $400 annually, beginning March 1 after date, interest at 5% semi- 
annually, secured by a deed of trust to the real estate in question, which 
provided that failure to pay interest when due should cause the total 
to become due at the option of the holder of the indebtedness. McCor- 
mack did not pay the interest due September 1, 1946. November 4, 
following, Kuhlmann began foreclosure. Nine days later this action 
was instituted. McCormack alleged that on July 26, 1945, the parties 
entered into an oral agreement that payment of interest due September 
1 of each year would be postponed to such time as she “received money 
from the sale of crops raised on the property,” and that the consideration 
therefor was that at such time she “pay the interest and principal due 
the first of March the following year, in addition to the past due in- 
terest.” She further alleged that, relying thereon, she paid Kuhlmann 
$995 January 3, 1946, being “interest in full for the years 1945-1946 and 
the amount due on the principal March 1, 1946.” December 2, 1946 
she tendered and deposited in the registry of the court $935 “interest and 
principal due and payable March 1, 1947” under the terms of the note 
and deed of trust as modified by the oral agreement. 

1. Evidence as to the execution of the alleged oral agreement was 
conflicting, but the trial judge sustained it, designating the testimony 
accepted and rejected and certain external attendant facts which sup- 
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ported his conclusion. He saw and heard the witnesses and by his reso- 
lution we are concluded. 

It is further contended that the oral agreement was void under the 
one year statute of frauds. Sec. 12, chap. 71, vol. 8, C.S.A. 85. But 
since the original contract could have been performed and the entire 
indebtedness discharged within one year, which condition was in no 
respect modified by the oral agreement, the statute is not applicable. 
Clark v. Perdue, 70 Colo. 589, 203 P. 655; Woodall v. Davis-Creswell 
Mfg. Co. 9 Colo.App. 198, 48 P. 670. 

2. Payment of interest and principal in advance of the due date con- 
stituted ample consideration for the oral agreement. Freund v. Weis- 
man, 101 N.J.Eq. 245, 187 A. 885, 53 A.L.R. 522, 524. 

8. Against Kuhlmann’s claim of right of foreclosure McCormack 
pleaded estoppel based on her reliance on the oral agreement and the 
resulting prejudice to her thereby. The agreement being established 
that plea is good. 70 A.L.R. 993. 


Finding no reversible error in the record the judgment is affirmed. 
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“TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Appointment of Trustee 


Smith v. Smith, Florida Supreme Court, No. 28,879 


Testator provided in his will that “when by death or other cause 
there shall be but one trustee left, the Worcester Bank & Trust Com- 
pany shall act as sole trustee.” Notwithstanding this provision said 
corporation was not appointed by the court to act as sole trustee because 
it was a foreign corporation and not authorized by the Florida statute 
to qualify, act, or discharge the duties as trustee under the will in 
Florida, and because the individual chosen to act as sole trustee had 
been in exclusive management of the Florida property of the estate since 
1930 and it was not made to appear that a corporate trustee, if ap- 
pointed, would prove more helpful, advantageous, or beneficial to the 
estate. 


Investment in Corporate Stocks 


Estate of Havemeyer, New York Surrogate’s Court, 118 N. Y. L. J. 261 


Decedent’s will made the following provision granting powers of in- 
vestment to his trustees: “To invest any funds belonging to my estate 
and any trust funds in all investments permitted by law and in addition 
thereto in real estate, and in the stocks and bonds of corporations which 
during the two years preceding shall have paid as often as once a year 
a dividend at the rate of not less than four per cent per annum upon 
their capital stock.” 

It was held that the term “capital stock” must be construed to mean 
the capital stock contributed by the stockholders up to the level of the 
authorized and issued shares and not to include surplus. It is upon this 
basis that the 4% is to be computed in the case of the corporation 
having par value shares. If the prescribed dividend has been paid on 
that capital for the prescribed two years the stock and bonds of the 
corporation are eligible for investment by the trustees. The computa- 
tion is to be made on the basis of the capital stock outstanding at the 
time of the particular dividend, though the capita] structure may have 
changed within a two-year period. 
ans 
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In the case of a corporation which has more than one class of stock 
and which pays dividends at differing rates upon the respective classes 
of shares the rule of the will requires only that the 4% return shall 
have been paid on the aggregate of the capital whether the dividend on 
any particular class of shares was less or more than the 4% rate. Because 
the quoted text speaks prospectively there is nothing in it which re- 
quires discrimination between corporations having par value shares and 
those having shares of no par value. In respect of each corporation the 
capital stock is ascertainable. 


Reversion in Trust Corpus 


Guaranty Trust Company of New York v. New York Trust Company, 
New York Court of Appeals 

A lawyer who had a power of appointment over the corpus of an 
inter vivos trust was set up by an undisclosed client did not have a re- 
versionary interest in said corpus, which could pass other than by valid 
exercise of his power of appointment, for the reasons that, since the 
trust was inter vivos, he was not a testator and that, since the furnisher 
of the consideration for the trust was another, he was not the grantor. 
Ownership of a reversion must remain in the grantor or testator—or in 
those who take from him by descent — since it can arise only in the 
hands of the original owner. 


Rule of Undivided Loyaltv—Trustees’ Retention of Shares of Stock 
of Corporate Trustee 


In the Matter of Charles H. Sanford, Court of Appeals of New York, 
118 N. Y¥. L. J. 339 


Under a provision in a will in which a testator gave the residue of 
his estate to trustees to hold, care for, manage and control the same, 
to sell any part or all thereof. and to invest and reinvest in such securities 
of proverty as to them, in the exercise of their discretion. misht seem 
best, “with all the authority and powers, in connection with the same . 
I would possess, if living.” the trustees cannot be held to have been 
authorized to retain shares of stock, owned by the testator. of a trust 
company which was one of the trustees. or to purchase additional shares 
in the exercise of subscription rights. Nor can the retention of the stock 
or the purchase of the additional shares be held to have been authorized 
by the relationship existing between the testator, the trust company, 
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and the other trustees. The transactions having occurred before the 
enactment of the statute of 1938 relating to ineligible investments re- 
ceived or made by the trustees, the trustees are chargeable with violation 
of the rule of undivided loyalty and are liable for loss which occurred. 
An individual trustee is liable for surcharge notwithstanding his 
action in approving the retention of the shares and the acquisition of 
additional shares was entirely disinterested and was uninfluenced by 
any consideration other than the interests of the beneficiaries of the trust. 


Succession to Trustee’s Discretionary Powers 


Estate of Canfield, California District Court of Appeal, Civil No. 15,558 


Where the original trustee named in a will is an institution and its 
discretion is expressly delegated to “Its president or general manager 
for the time being,” the inference is plain that the settlor intended the 
discretion of the trustee to attach to the office and not the person of 
the trustee, and upon the merger of the original institution named as 
trustee with another institution, the latter institution, upon being ap- 
pointed successor trustee, succeeds to the discretion entrusted to the 
original trustee. 


Computation of Value of Trust Assets 


In Re Elliott, New York Surrogate’s Court, 117 N. Y. L. J. 1220 


In this trustee’s intermediate accounting proceeding request is made 
for a construction of the will in regard to installment distribution of 
the principal of trusts established for the testator’s three children. 
After providing for a primary trust for the benefit of his widow and 
three children, during the respective minorities of the latter, the testator, 
directed that upon the death of his wife, which event has now occurred, 
the residuary estate be divided into three equal parts, each of which he 
directed to be held in separate trusts for the benefit of his said three 
children. The will confers upon the trustees broad investment powers. 

The trustees state that they are in doubt and are unable to agree as 
to the manner in which the principal of the trust should be paid to the 
beneficiaries thereof, all of whom are now of age. It is asserted that due 
to the broad investment powers enjoyed by the trustees and changing 
economic conditions over a period of years, there will necessary be 
changes in the value of the assets of these trusts. The question pre- 
sented, therefore, is whether the testator intended that the distribution 
of principal should be computed upon the basis of the value of the 
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principal of each trust at the time of its creation, or that the computation 
should be upon the basis of the assets in the trusts at the time of the 
prescribed distributions. 

Although a literal interpretation of the directions would result in a 
distribution of four equal installments, in terms of dollars, it is incon- 
ceivable that the testator so intended. Having conferred upon his 
trustees broad investment powers and provided for distribution of the 
principal of the trust over a period of fifteen years, the court must at- 
tribute to him knowledge that neither the investments nor their values 
would remain constant. It is evident that his chief objective in this 
respect was to spread the distribution of principal over a period of years. 
The court holds that the testator’s wishes will be best effectuated by 
using as a basis for computation the assets of each trust at the time the 
prescribed installments are made. 


Rights to Rentals Accruing on Unsold Realty 


Sultner’s Estate, Pennsvtvania Orphans’ Court, York County, 
February 3, 1947 

Rentals accruing on remainder real estate, directed by testator to 
be sold and the proceeds to be divided eaually between two cousins, 
is payable to the remainder legatees entitled to the proceeds of the 
sale, and does not pass by intestacy (there being no residuary clause in 
the will), since the direction to sell works a conversion of the real 
estate into personalty as of the date of the testator’s death and it he- 
comes the duty of the executors to take possession of the realtv pending 
sale. to collect the rental during that period, and to distribute the 
rental and proceeds of sale as personalty to the legatees named in the will. 


Apportionment of Estate Taxes 


Estate of Wolinsky, New York Surrogate’s Court, 117 N. Y. L. J. 1651 


Testator’s will bequeathed shares of stock in a close corporation to 
trustees of three trusts for the respective benefits of the widow and 
two sons of the testator, and directed that such trusts should be a first 
and primary charge upon the estate and should have priority over all 
other beouests in the will. A later provision of the will bequeathed 
shares of stock in the same corporation to named relatives and be- 
queathed pecuniary legacies to other persons, conferring upon such 
gifts a priority second to that given to the trusts. The will provided: 
“In the event that, after the payment of all of the foregoing bequests 
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and payment of all proper taxes, administration expenses and other 
charges against my estate any balance thereof remain,” certain sums 
were to go to named charitable institutions. The final paragraph of the 
will bequeathed the residuary estate to the testator’s widow and two 
children. 

It was held that the will contains a direction against the appor- 
tionment of estate taxes. Decedent intended such taxes to be charged 
purpose remained after payment of administration expenses and taxes 
in the first instance against the residuary estate and intended the 
legacies to the charities to be effective only if sufficient assets for that 
and the preferred legacies. 


Interpretation of Will 


Cameron v. Frazer, Maryland, 50 Atl. Rep. (2d) 2438 


In 1941, testator had made a will without any residuary clause, in 
which he left his home, “including all furniture therein and other 
personal property located on the premises” to a hospital. After his 
death $10,000 in U. S. Savings Bonds, which had been purchased after 
he made his will, were found in a desk drawer in his home. 

It was held that there was no specific intent to give the bonds to 
the hospital, inasmuch as he didn’t own them at the time of making 
the will. It was further held that “personal property” is generally 
used in the restricted sense of meaning “goods and chattels,” although 
the phrase can also mean securities, choses-in-action, etc. But, the 
general rule will apply in the absence of evidence to the contrary. In 
this case it was held that there was no evidence to combat the rule, and 
in fact. the words of the testator, “furniture and all other personal 
property,” were evidence that he intended to limit their meaning to 
goods and chattels. Hence, title to the bonds did not go to the hospital 
under the will, but passed to the heirs as intestate property. 


Invasion of Corpus 


Estate of Strauss, New York Surrogate’s Court, 117 N. Y. L. J. 2374 


Authorization granted by testator to his trustees to “secure any 
medical, nursing or other assistance which they may deem desirable or 
necessary for the care of” his daughter and “to pay therefor from the 
income of this trust fund (created for the life of the daughter), or in 
their discretion, to pay therefor from the principal of this trust fund” 
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did not constitute an absolute gift of principal for the support of the 
daughter and the trustees were under no compulsion to expend the 
principal of the trust to pay for medical and nursing care for the 
daughter, which care was secured for her out of her own substantial 
estate. 


Improper Investment 


Estate of Slade, New York Surrogate’s Court, 118 N. Y. L. J. 77 


An investment of trust funds in a mortgage participation on real 
estate on which was located a building that never did and never could 
produce the moneys necessary to service the investment and that was 
a detriment to the property constituted an improper investment, es- 
pecially since the trustee was chargeable with the knowledge that the 
physical condition of the premises and its lack of capacity for producing 
income adequate to service the mortgage and to produce a return on the 
investments and the limitation upon its use (for dwelling purposes) 
all but the principal at hazard and made certain that the investment 
could not intrinsically secure either principal or income. 


Permissible Investment in Mortgage Participations 


Matter of Hoyt’s Estate, 294 N. Y. 373 


Testator’s will directed trustee to invest trust corpus “only in such 
securities as savings banks under Banking Laws of New York are ex- 
pressly authorized to invest deposits.” Applicable banking laws allowed 
savings banks to invest in bonds and mortgages on real property. 
Trustee was surcharged to the value of mortgzge participation listed as 
assets of trust. The court held that the banking law did not at time in 
issue expressly permit investments in mortgage participations. 


“Issue” Construed 


In Re Bank of New York, New York Supreme Court, 117 N. Y. L. J. 2020 


A provision for the disposition of trust income to be made, upon the 
death of the primary life beneficiary, to the secondary life beneficiary 
(daughter of the primary life beneficiary) and upon the death of the 
secondary life beneficiary “leaving lawful issue then to transfer and 
pay over said certificates (trust corpus), or substitutes therefor to her 
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said issue, share and share alike, as a gift absolutely and forever” was 
construed by the court to be a disposition of. trust corpus to the 
“children” of the secondary life beneficiary, share and share alike, per 
capita, and not to her “issue” (children, grandchildren, etc.) in unlimited 
scope, per stirpital, since the testator evidenced the intention to take 
care of the closest stock first before anything was to go to the next 
generation. 


Rule of Undivided Loyalty 


In Re Sanford, New York Court of Appeals, July 2, 1947 


Even though a trustee had broad powers regarding investments and 
management of the trust, “to hold, care for, manage and contro] the 
same, to sell and convert into money any part or all thereof, without 
the authorization or approval of any court, to invest or reinvest. the 
same, or portions thereof, in such interest bearing or income producing 
securities or property as to the said trustees, in the exercise of their 
discretion, may seem best, with all the authority, and powers in con- 
nection with the same, I would possess, if living,” such powers did not 
dispense with the applicability of the rule of undivided loyalty pro- 
hibiting any purchase or retention of securities involving a divided 
loyalty, such as the retention of shares of stock in the corporate trustee 
owned by testator prior to his death. 


Sale of Undevised and Unbequeathed Property to Pay Debts. | 


Temple v. First National Bank of Meridian, Mississippi canes ann 
No. 36,448 


When a testator makes bequests of his personalty and no devise of his 
realty and expressly states that the legatees are to receive the portions 
provided for them in the will unless it is absolutely necessary to sell 
such property bequeathed, the estate representative may properly sell 
the undevised realty and unbequeathed personalty for the payment 
of debts, expenses, etc., of administration and leave the bequeathed 
property untouched; the debts become a charge upon the undevised 
realty, notwithstanding the statutory provision that realty should be 
sold only if personalty is insufficient, since the testator by will can 
prescribe his own order of priority of the application of his estate in 
the payment of debts. . -. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Assignment of Life Insurance 


Estate of Harvey Seward v. Commissioner, U. 8. Tax Court, T. C. Memo, 
Docket No. 8659 

Decedent assigned in trust for the benefit of his children insurance on 
his life.. He paid all of the premiums on the policies, which were paid 
up in full prior to January 10, 1941. 

It was held that the decedent retained substantial incidents of own- 
ership in the insurance policies in question during his lifetime and they 
are, in the opinion of the court, all includible in his estate under either 
section 811 (c), Internal Revenue Code, as transfers intended to take 
effect at or after his death, or under section 811(g) Internal Revenue 
Code. 

. By the assignments in trust, decedent assigned only the moneys 
“payable after his death” and not the policies themselves. Petitioner, 
in effect, argued that the assignments of the moneys payable after 
death on the policies were equivalent to assigning the policies them- 
selves. Petitioner based this contention on the theory that decedent, 
under a proper construction of the assignments, precluded himself from 
doing anything which would defeat the full payment of the proceeds 
to the trustee after decedent’s death. Petitioner in this connection 
pointed out that the trustee was to hold the insurance proceeds “free 
.from the control, claims, debts, demands and charges of” the decedent. 
The court, however, did not think the assignments could be so construed 
and, in its opinion, the intention of the parties as evidenced by subse- 
quent events, contradicted petitioner’s interpretation. 


Power of Trustees to Invade Principal for Beneficiary 


Estate of Walter E. Frew v. Commissioner, U. 8. Tax Court, 8 T. C. No. 146 

In 1922, decedent created three irrevocable trusts, the income of 
which was to be paid absolutely to the named beneficiary. The trustees, 
consisting of the decedent and the Corn Exchange Bank, were em- 
powered in their sole discretion if in their opinion the net income “be 
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insufficient for the proper maintenance and support of said beneficiary to 
apply to such purposes so much of the respective part of the principal 
from which said income is derived as they may deem proper.” Each 
trust contained a “spendthrift” provision, giving the trustees discretion- 
ary power in the event of the occurrence of any of the specified con- 
tingencies. 

It was held that the corpus of the respective trusts were not includi- 
ble in decedent’s gross estate for estate tax purposes under either section 
811 (c) or section 811 (d) (2) of the Internal Revenue Code. The 
corpus is subject to invasion, not for the benefit of the grantor, but for 
the benefit of persons other than the grantor, i.e., the trust beneficiaries 
And it is simply a power exercisable by the grantor as trustee under the 
terms of the instrument. Where, as here, the trust instrument provides 
an external standard which a court may apply in compelling compliance, 
so that the beneficiary of the invasion power has an enforceable right, 
the grantor does not have any real control of the corpus by virtue of 
the power, and it accordingly should not be taxed to his estate on that 
account alone. Here the corpus of the trusts with which we are presently 
concerned were invadable only for the benefit of life tenants, not the 
settlor. The external standard which the court may apply in compelling 
compliance was the proper maintenance and support of those income 
beneficiaries. The discretionary powers in the spendthrift provisions 
in the trusts in question are contingent. The voluntary act of the 
beneficiary alone will give rise to their exercise. The power is un- 
connected with the life or death of the decedent settlor. No event giving 
rise to the exercise of the power arose during decedent’s lifetime. 


Collection of Proportionate Part of Estate Tax From 
Insurance Beneficiaries 


V. J. P. Priedeman v. Jamison, Supreme Court of Missouri, No. 40118 — 


Decedent’s will directed “that all inheritance, succession and es- 
tate taxes, both federal and state, which may be assessed against my 
estate, or against any legatee or devisee in this my Will named, shall 
be paid by my Executors, so that each legatee or devisee shall receive 
his or her legacy or devise in full, clear and free of all taxes herein 
described.” 

It is held that the above language did not prevent the executors 
from resorting to Code Sec. 826 (c) to withhold from the share passing 
under decedent’s will to an insurance beneficiary an amount equal to the 
portion of Federal estate taxes attributable to the inclusion of the in- 
surance in decedent’s estate. The language in decedent’s will is devoid 
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of a reference to insurance. It would seem the testator’s direction was 
limited to the exoneration of legatees and devisees. The proceeds of the 
insurance policy payable to beneficiary were not a part of testator’s estate 
being administered by his executors in the Probate Court. 


Estate Tax; Possibility of Reverter by Operation of Law 


Estate of Lucy B. Platt v. Commissioner, U. S. Tax Court, T. C. Memo, 
Docket No. 11,100 

At the age of 63, decedent executed a trust indenture, the provisions 
of which are that she retained for her life the net trust income and that 
upon her death the trust estate should be divided into four equal parts, 
one of which was to be held in trust for, and the net income therefrom to 
be paid to, each of the decedent’s two sons, and their respective wives, 
with provision that in case of the death of either of the four beneficiaries, 
his or her share was to be divided equally among the decedent’s then 
surviving grandchildren and the then surviving issue of such as might be 
dead, per stirpes. It was held that the trust was not includible since the 
only right which the decedent had was a remote right by operation of law. 


Tax Appointment 


Estate of Alexander, New York Surrogate’s Court, 117 N. Y. L. J. 2284 


Nontestamentary property (insurance policy proceeds) must bear 
their proportionate share of estate taxes because the provision in tes- 
tator’s will that “all transfer, estate, death, succession or inheritance 
taxes, of every kind, payable by reason of the provisions of this, my 
Last Will and Testament, shall be paid out of the residue of my estate” 
is expressly confined to taxes upon testamentary transfers and is in- 
applicable to nontestamentary gifts. 


Transfers Conditioned on Survivorship 


Central Trust Co., Admr., v. United States, U. 8. District Court, Ohio, 
Civil Action No. 1224 
Decedent created a trust in 1920, providing for successive life es- 
tates in herself and two others and for the transfer of the remainder 
to a conservatory of music. If the conservatory were to pass out of 
existence prior to her death and if the other two life beneficiaries should 





834 THE BANKING LAW. JOURNAL 


-predecease her, decedent would acquire a power to appoint as. to. the 
remainder. In no other way could she acquire a right to deal with the 
property. ated iag D 

It is held that the transfer is taxable because of the retention of the 
contingent power to appoint. In addition to the right to receive the 
income for life the grantor retained a contingent general power of ap- 
pointment over the trust property which existed up to the time of her 
death and made it uncertain who would be the ultimate taker of the 
trust. The transfer in trust is taxable to the decedent’s estate under 
the decisions of the Supreme Court in Fidelity Co. v. Rothensies, 324 
U. S. 108 and in Commissioner v. Estate of Field, $24 U.S. 113. 


Transfer in Contemplation of Death 


Re Allen v. Trust Co. of Georgia, 66 Sup. Ct. 389 


Decedent established two spendthrift trusts and retained power to 
amend with consent of trustee and beneficiary. He paid the gift tax. 
He believed the trusts would not be subject to estate tax at his death. 
Later decision of Supreme Court held such a trust subject to estate 


tax. Decedent renounced his power to amend. He died less than two 
years later. Judgment for refund to executors was affirmed. Decedent’s 
release was made in good faith and two year presumption that re- 
leases were made in contemplation of death was rebutted. 


Gifts of Present Interests 


Estate of Edward R. Kregar v. Commissioner, U. 8. Tax Court, 8 T. C. No 141 


Decedent, as donor, created a living trust for the benefit of his wife 
and children. He had six adult children living at the time the trust 
was created. He was of advanced years. Under the terms of the trust, 
the trust income was to be paid to tbe wife of the donor in a stated 
amount each month, and the balance was to be paid to the children. 
Respondent determined that no exclusions were allowable with respect 
to the alleged gifts to the children under section 1008 (b) (8) of the 
I.R.C. on the ground that the terms of the trust did not result in gifts 
of present interests in income to each of the six children. . 

It was held that a reasonable construction of the trust instrument is 
that the donor made gifts to each of the six children, individually, of 
present interests in trust income; that the evidence supports a finding 
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that the trust property will produce during the term of the trust a net 
income annually which will yield income of $100 per year to each of the 
six children; and that accordingly, exclusions are allowable under section 
1008 (b) (3) of the I.R.C. for gifts of present interests in trust income 
to the children. The present values of gifts of income of $100 per year 
to each child for life is to be computed by the parties who are in agree- 
ment as to the method of valuation. 


Taxability of Annuities 


Estate of Bertha F. Kann v. Commissioner, U. 8. Tax Court, T. C. Memo. 
Docket No. 8977 

In 1939, decedent obtained eight annuities by entering into written 
contracts with eight of her children and their respective spouses. Under 
the terms of these annuity contracts decedent transferred to each child 
and spouse 140 shares of common stock, disposing of an aggregate of 
1,120 shares, for which each child and spouse agreed to pay decedent 
$3,084 per annum for life, or an aggregate annual payment of $24,672. 

The respective agreements recited that decedent desired to sell 
some of her stock in order to purchase life annuities for herself; and 
that it was the desire of decedent’s children to retain the family stock 
control. It was agreed that in exchange for the 140 shares of stock the 
annuity, as above recited, would be paid, the agreement to “remain in 
full force and effect during the lifetime of the Seller and during her 
said lifetime to be binding upon the heirs, executors and administrators 
of the Buyers. 

In 1939 decedent was 771% years of age, and, in accordance with the 
American Annuitants Mortality Table, the value of $1,000 single 
premium life annuity amounted to $113.14 on an annual basis. Accord- 
ing to the foregoing tables it would require a total consideration of 
$218,066.11 to derive annual installments of $24,672. During the years 
1939 and 1940, inclusive, the decedent received through the annual an- 
nuities of $24,672 the total sum of $49,344. In her income tax returns 
‘for the years 1939 and 1940 decedent did not include as taxable income 
to her any portion of the annuities which she received. Petitioners 
upon ascertaining that decedent had not included in her income tax re- 
turns as taxable income 8 per cent of the consideration which decedent 
paid for the annuities in accordance with the provisions of section 
22 (b) (2), Internal Revenue Code, caused amended returns to be filed, in 
which decedent’s income was increased by the sum of $6,541.98 for each 
of the years 1939 and 1940, this sum being $8 per cent of $218,066.11. 

It was held that in transferring the securities to her children for their 
annuity contracts, decedent realized no gain, even if insurance company 
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rates for such contracts would have exceeded her basis for the securities; 
and that, since the payments she received up to the end of the instant 
years did not equal her basis, and she reported a sum equal to $ per- 
cent of insurance company rates as ordinary income for each year, no 
additional tax is due for either year. 


Beneficiary’s Share Free From Income Tax or Other Charge 


Baker v. Baker, Texas Civil Appeal, 193 S. W. Rep. (2d) 857 


The trust agreement provided that the sole beneficiary should re- 
ceive a minimum of $9,000 per year during her lifetime, trustees to pay 
“any expense reasonably necessary and incurred by trustees in carrying 
out the terms and provisions of the trust—shall be paid out of the fund 
before distribution” and “said trustees shall—make such income tax 
reports—as may be required by law.” For six years the trustees paid the 
beneficiary $30,151.34 instead of $54,000, on the theory that income tax 
should be deducted from the beneficiary’s share or the $9,000 per year. 
The court held that the beneficiary is entitled to receive the net sum of 
$9,000 each year free from income tax or other charge. 


Grantor’s Taxability on Income Trusts 


Lewis W. Welch v. Commissioner, U. S. Tax Court, 8 T. C..No. 131 


Petitioner was the settlor of four irrevocable trusts for the benefit 
of his wife and two minor daughters, to which he conveyed certain 
shares of stock in a corporation in which he owned all the shares. 
He made himself trustee with extensive administrative powers but with 
no power to revest the income in himself or vary the share of any 
beneficiary in the income or corpus of the trust or use the trust income 
to discharge any of his own obligations. He still retained ownership 
in his own right of a majority of the shares of the corporation and none 
of the shares of stock conveyed to the trusts were needed to enable 
petitioner to retain control of the corporation. It was held that peti- 
tioner is not taxable on the income of the trusts under section 22(a), 


L.R.C. 


Petitioner’s wife on the same day that petitioner executed the four 
trusts referred to above created two irrevocable trusts for the benefit 
of her two minor daughters to which she conveyed 15 shares each of the 
corporation’s stock which she had on the same day received as gifts 
from petitioner. Petitioner was made trustee of these trusts and their 





THE BANKING LAW JOURNAL 837 


terms and provisions were in most respects the same as the four trusts 
above referred to. It was held that petitioner is not taxable on the i in- 
come of these trusts under section 22(a), I.R.C. 

Of the trusts with respect to which petitioner was the grantor, 
together with those of which he was merely trustee, he could not spend 
the income for his own uses as could be done in Douglas v. Willcuts, 
296 U.S. 1, nor change the takers of, or the proportions in which they 
take, income as in Commissioner v. Buck, 120 Fed. (2d) 775, nor can 
he recover corpus as in Helvering v. Elias, 122 Fed.(2d) 171, nor ex- 
ercise powers of control in a nonfiduciary capacity for his own personal 
benefit as in Frank G. Hoover, 42 B.T.A. 786. 


Income Tax—Transferee Liability of Legatees 


Re Nunan v. Green, 146 Fed. Rep. (2d) 352 


After transfer to legatee of shares of his testator’s estates, final assess- 
ment of the estate taxes was made. Legatee thereafter sought to be 
allowed deductions under section 23(b) of the Internal Revenue Code 
or alternatively a reduction in his gross income. Tax Court allowed 
deductions. On appeal the Tax Court was reversed. Accrued interest 
was indebtedness of estates transferred and not of transferee, there- 


fore was neither deductible nor allowance as basis for reduction of 
transferee’s gross income. Transferee holds property received in con- 
structive trust for all outstanding tax claims, therefore he discharges his 


obligation from the property transferred, his gross income remaining 
unchanged. 


Gift Tax on Premiums Paid bv Beneficiary on Insurance 
Transferred in Trust 


Grace R. Seligmann v. Commissioner, U. S. Tax Court, 9 T. C. No. $1 


The Commissioner determined a deficiency of $1.803.18 in petitioner’s 
gift tax for 1941 by adding to gifts reported amounts paid as premiums 
on insurance policies transferred by her husband to a trust of which 
she was beneficiary and as interest on loans secured by the policies. 
Petitioner contends that such payments were not made as gifts but to 
protect her interest as beneficiary of the trust. 

Such payments were held not subject to tax as gifts under section 
1000. Internal Revenue Code, being made to protect the taxpayer’s own 
interest. It is a matter of common knowledge that in order to collect 
life insurance and receive full benefits therefrom when it matures, the 
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premiums must be paid as they become due; otherwise the policies 
either lapse in their entirety or there is a material diminution in their 
value. The trust instrument made no provision for the payment of the 
premium or interest on the loans. 


Property Subject to Tax—Partnership Interest 


’ Richard H. Williams, Jr., v. Bugbee, Comptroller, New Jersey Prerogative 
Court, 140 N. J. Eq. 118 

Decedent, at the time of his death in 1923, was a member of a part- 
nership which, by the terms of its agreement, was to continue to 1925. 
The agreement also provided that, in case of the death of any partner 
before the termination date, the remaining partners and the estate 
of the deceased partner should carry on the business until that date. 
Decedent’s interest in the partnership was 50 per cent of the partner- 
ship capital and 35 per cent of the profits. The inclusion of the 50 per 
cent of the partnership capital was not questioned. It was held that 
the value of the 35 per cent interest of the profits to the termination 
date was also includible for inheritance tax purposes. 


Relief From Income Taxes by Modification of Terms of Trust 


Re Hardy v. Banker’s Trust Co. of N. Y., N. J. Ch., 44 Atl. Rep. (2d) 839 


Trustee of an irrevocable funded insurance trust created in 1929 
paid the federal income taxes, as originally intended, until Treasury 
Department ruled that the income had become taxable to the grantor as 
the result of a judicial decision in 1941. Grantor brought a bill in equity 
to modify the trust agreement to allow payments out of the trust fund 
and the modification was granted. A court of equity has power to 
order modification of a trust to permit payment by trustee to grantor 
of an amount not exceeding that for which trust would have been liable 
under tax laws prior to 1941. 





A. B. A. Holds 76th Annual 


Convention 


ARLY 5,000 bankers from all 
parts of the country convened 
in Atlantic City, N. J., from Sep- 
tember 28 to October 1, for the 
78rd annual convention of the 
American Bankers Association. Al- 
though very few controversial 
issues were taken up practically all 
current problems affecting banking 
were discussed by various speakers. 
The establishment of a United 
States Government corporation for 
European reconstruction under the 
Marshall plan was proposed in one 
of the outstanding speeches of the 
convention by Winthrop W. Ald- 
rich, chairman of the board of di- 
rectors of The Chase National 
Bank, New York. 


Within limits and specifications 
set by Congress and subject to 
periodic Congressional review, the 
corporation should be granted wide 
discretionary powers in adminis- 
tering funds appropriated for the 
recovery and reconstruction of 
Western Europe, Mr. Aldrich said. 


It should have reasonably liberal 
authority, he suggested, to deter- 
mine the type and amount of aid 
to be allocated to various areas; 
should be empowered to extend aid 
in kind as well as in money and to 
buy goods in the world’s cheapest 
markets; and in its operations 
should follow as closely as possible 
the patterns of private enterprise. 
To make certain that assistance ex- 
tended under the Marshall plan is 
constructively used, the corpora- 
tion should give continuous review 


to the economic progress made in 
Western Europe and should have 
the authority and responsibility to 
negotiate agreements concerning 
the measures nations receiving as- 
sistance themselves should take to 
bring about reconstruction, the 
speaker stated. : 

Joseph M. Dodge, president of 
the Detroit Bank, was elevated to 
the presidency succeeding C. W. 
Bailey, president, First National 
Bank, Clarksville, Tenn., who has 
been president for the past year. 
The vice-presidency went to Evans 
Woolen, Jr., president of Fletcher 
Trust Company, Indianapolis, Ind., 
which means, according to associa- 
tion precedent, that he will be pro- 
moted to president at the next 
meeting. 


Joseph M. Dodge 


Mr. Dodge returned late last 
summer from more than three 
months of service in Vienna with 
the rank of Minister, as head of the 
United States delegation at the 
conference of the Commission for 
the Examination of Disagreed 
Questions of the Austrian Peace 
Treaty. This was the commission 
which was created to examine and 
seek solutions for questions in- 
volved in the Austrian Peace 
Treaty, which the Council of For- 
eign Ministers was unable to agree 
upon at the meeting of the Council 
in Moscow in the early spring. 

Mr. Dodge is a native of Detroit 
and received his education in the 
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public schools of that city. He be- 
gan his banking career as a messen- 
ger in the Central Savings Bank in 
Detroit in 1909 and rose through 
the various departments to the 
post of general bookkeeper. Then 
he became an auditor with a firm 
of general accountants, returning 


to the banking business as an as- 


sistant examiner, later becoming 
the senior examiner, in the Michi- 
gan State Banking Department. 
Subsequently he joined the Michi- 
gan Securities Commission as a 
special examiner and later became 
secretary of the Commission. 

In August 1932, Mr. Dodge 
joined the First National Bank in 
Detroit and served as vice presi- 
dent and assistant to the chairman 
of the board of that institution in 
1932-1933. He was vice-president 
of the National Bank of Detroit in 
1938, and has been president of 
The Detroit Bank since December, 
1933. 

Mr. Dodge has been active in the 
affairs of organized banking for a 
number of years. He was president 
of the Michigan Bankers Associa- 
tion from June, 1944, to June, 1945, 
and vice president the previous 
year. Before that he served on 
many committees of the state 
bankers association from the mid- 
dle nineteen-thirties. For several 
years he was chairman of the Legis- 
lative Committee of the Michigan 
Bankers Association and is now a 
members of its Executive Council. 

The Association of Reserve City 
Bankers has also claimed his serv- 
- ices as a member of a number of 
its important committees. He 
served several terms as a trustee of 
that association’s Banking Re- 
search Fund and as vice chairman 
and later chairman of the Fund. 
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Mr. Dodge has been an active 
member of a number of committees, 
commissions, and councils of the 
American Bankers Association. 
These include the Administrative 
Committee, the Executive Council, 
the Small Business Credit Commis- 
sion, the Advisory Committee on 
Special Activities, the Committee 
on Service for War Veterans and 
the Committee on Government 
Borrowing. 

During the war, Mr. Dodge 
served the government in various 
capacities. From November, 1942, 
through August, 1943, he was chair- 
man of the Price Adjustment 
Board, Central Procurement Dis- 
trict, Army Air Forces, covering 
thirteen states, with headquarters 
in Detroit and offices in Cleveland, 
Chicago, and Cincinnati. From 
August, 1943, through August, 
1944, he was in Washington, D. C., 
where he served as chairman of the 
war Department Price Adjustment 
Board; chairman of the War Con- 
tracts Board representing the War, 
Navy, and Treasury Departments, 
Maritime Commission, War Ship- 
ping Administration, and the Re- 
construction Finance Corporation; 
and director of the Renegotiation 
Division of the Headquarters Staff 
of the Army Service Forces. 

From August, 1945, to July, 
1946, he served as Financial Ad- 
visor to the United States Military 
Governor and Director of the Fi- 
nance Division of the Office of Mili- 
tary Government, Berlin, Ger- 
many. 

In 1946, Mr. Dodge’s war serv- 
ices were recognized by the govern- 
ment. On March 11, 1946, he was 
awarded the Distinguished Service 
Certificate of the United States 
Treasury for services rendered on 
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behalf of the War Finance Pro- 
gram. On September 18, 1946, 
Secretary of War Robert P. Patter- 
son presented the Medal for Merit 
to Mr. Dodge on behalf of Presi- 
dent Truman. The Medal for Merit 
is the highest civilian war award, 
ranking with the military Distin- 
guished Service Medal, and is au- 
thorized only by the President of 
the United States for “exception- 
ally meritorious conduct in the per- 
formance of outstanding services in 
the war.” 

Mr. Dodge is also a leader in 
civic and business affairs in De- 
troit. He is a director of the 
Standard Accident Insurance Com- 
pany there, a director of the Eco- 
nomic Club of Detroit, a director 
of Detroit Chapter of the American 
Red Cross and of Detroit Chapter 
of the Y. M. C. A. He is also a 
member of the Board of Trustees 
of Harper Hospital in Detroit. In 
addition, he is a member of the De- 
troit Committee of the Council of 
Foreign Relations, a director of the 
Community Chest of Metropolitan 
Detroit, a director of Michigan 
Post of the Army Ordnance Asso- 
ciation, and a trustee of the Ameri- 
can Cancer Foundation. 

Mr. Dodge is married and has 
one son. He makes his home at 
Grosse Pointe, Michigan. 


Evans Woolen, Jr. 


Evans Woollen, Jr., is a native 
of Indianapolis, Indiana, and was 
educated at Hotchkiss School and 
Yale University, receiving his A. B. 
degree from Yale in the class of 
1920. During World War I, he 
served as second lieutenant in the 
78rd Field Artillery. He started 
his business career in 1920 as a 
bank clerk, being identified with 
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Fletcher Trust Company since that 
time. In 1985, he was elected presi- 
dent and a director of that bank. 
He was vice president and director 
of the Fletcher Joint Stock Land 
Bank from 1935 to 1948. Since 
1942 he has been vice president of 
the Indianapolis Clearing House 
Association. He is a director of 
the State Life Insurance Company 
of Indianapolis. 

In 1930, Mr. Woollen was ap- 
pointed to the Indianapolis Board 
of Public Health and Charities. He 
was elected president in 1931 and 
served until 19388. From 1933 to 
1935 he was Indianapolis City Con- 
troller. From 1938 to 1942 he was 
a member of the Indianapolis 
Board of School Commissioners, 
serving as president in 1941. He is 
a director and past president of the 
Indianapolis Community Fund. He 
is a trustee of the National Health 
and Welfare Retirement Fund, 
having been elected to the board 
in 1944. 

In 1943, Mr. Woollen was elected 
to membership on the Executive 
Committee of the Trust Division 
of the American Bankers Associa- 
tion and became chairman of the 
Committee in 1944. He was elected 
vice president of the Trust Division 
in 1945, and served as president of 
the Division during the Association 
year just closed. He has been a 
member of the American Bankers 
Association Subcommittee on Fed- 
eral Deposit Insurance Study since 
19438. 

Mr. Woollen is married and has 
three children. He makes his home 
near Indianapolis. 


Division Elections 


R. M. Alton, vice president in 
charge of the trust department of 
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the United States National Bank, 
at Portland, Oregon, was elected 
president of the Trust Division. He 
succeeds Evans Woollen, Jr., presi- 
dent of Fletcher Trust Company, 
Indianapolis, Indiana. 

H. M. Bardt, vice president and 
senior trust officer of the Bank of 
America N. T. & S. A. of San Fran- 
cisco, California, heretofore chair- 
man of the Division’s executive 
committee, was elected vice presi- 
dent. 


Officers of Four Divisions 


Gordon D. Palmer, president of 
the First National Bank of Tusca- 
loosa, Alabama, was advanced from 
vice president to president of the 
National Bank Division. He suc- 
ceeds Carl K. Withers, president 
of Lincoln National Bank, Newark, 
New Jersey. 

W. W. Campbell, president of the 
National Bank of Eastern Arkan- 
sas, Forrest City, Arkansas, here- 
tofore chairman of the Division’s 
executive committee, was advanced 
to vice presidency of the Division. 

Elwood M. Brooks, president of 
the Central Bank & Trust Com- 
pany, Denver, Colorado, was ad- 
vanced from vice president to 
president of the State Bank Di- 
vision. He succeeds James C. Wil- 
son, president of the First Bank & 
Trust Company, Perth Amboy, 
New Jersey. 

Frank L. King, president of the 
California Bank at Los Angeles, 
California, chairman of the Di- 
vision’s executive and legislative 
committee, was elected vice presi- 
dent. 

L. A. Tobie, president of the 
Meriden Savings Bank, Meriden, 
Connecticut, was advanced from 
vice president to president of the 
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Savings Division. He succeeds 
Fred: F. Spellissy, executive vice 
president of the Market Street Na- 
tional Bank, Philadelphia, Penn- 
sylvania. 

William A. Marcus, senior vice 
president of the American Trust 
Company, San Francisco, Cali- 
fornia, was elected vice president 
of the Division. 

The State Association Section 
elected Harry C. Hausman, secre- 
tary of the Illinois Bankers Asso- 
ciation, Chicago, Illinois, as presi- 
dent; Paul W. Albright, general 
secretary, Savings Banks Associa- 
tion of the State of New York, New 
York City, was elected vice presi- 
dent. 


Frank P. Powers 
Elected Treasurer 

Frank P. Powers, president, 
Kanabec State Bank, Mora, Min- 
nesota, was elected by the Execu- 
tive Council as treasurer of the 
Association to serve a one-year 
term. Mr. Powers succeeds S. Al- 
bert Phillips, vice president, First 
National Bank, Louisville, Ken- 
tucky. 


A. B. A. Staff Changes 


Seven changes and promotions 
in the A. B. A. staff were an- 
nounced. 

Leroy Lewis was named educa- 
tional director of the American In- 
stitute of Banking. Mr. Lewis has 
been associate educational director 
since coming to the Association two 
years ago. Dr. William A. Irwin, 
who has been educational director 
of the Institute since 1937 and who 
is economist of the A. B. A., con- 
tinues as economist and in addi- 
tion has been named secretary of 
the Economic Policy Commission. 


Eugene Zorn, Jr., of the Eco- 
nomic Department has been named 
secretary of the Commerce and 
Marine Commission. 

John B. Mack, Jr., deputy man- 
ager in charge of the A. B. A. Ad- 
vertising Department, has been 
named to the post of director of the 
Public Relations Council succeed- 
ing C. W. Green resigned. 

George R. Amy, secretary of the 
Country Bank Operations Commis- 
sion, has been given the title of 
deputy manager of the Association. 

Gardiner Cobb, assistant comp- 
troller, has been named assistant to 
the registrar of The Graduate 
School of Banking. 

George H. Hottendorf has been 
advanced from assistant secretary 
of the Insurance and Protective 
Committee to secretary. 


Resolutions Adopted 


The following resolutions were 
adopted at the closing general ses- 
sion: 

GOVERNMENT DEBT AND 
GOVERNMENT SPENDING 

The huge debt of our govern- 
ment is a mortgage on the coun- 
try’s wealth and income and must 
be reduced. The key to debt re- 
tirement is a cut in government 
spending. 

The expenditures of government 
during war must of necessity be 
wasteful because in war the saving 
of time and the speeding of victory 
are more important than the saving 
of money. When war is over, the 
opposite condition prevails, and the 
saving of the wealth of the people 
is essential to help check inflation 
and to reestablish the incentives re- 
quired for the continued growth of 
our democratic civilization with its 
reliance on that personal freedom 
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and vigorous enterprise which have 
in the past been the source of the 
highest standard of living in the 
world. 

The welfare of the people of our 
country today, therefore, demands 
that government expenditures be 
reduced substantially below present 
levels. This is especially true since 
our country is confronted with the 
necessity, in the interest of world 
peace and common humanity, of 
making certain appropriations to 
prevent economic collapse in a 
number of nations. 

However, with economy at home, 
such aid as may be essential, if 
limited in amount and properly di- 
rected and controlled, should not 
overburden our government finan- 
cially. With judgment and re- 
straint this country should be able 
to give reasonable aid to other 
countries, to effect a substantial re- 
duction of the public debt, and at 
the same time to make some further 
readjustment of the war-time tax 
burden at those points where it 
creates the greatest inequities and 
places the greatest handicap on the 
incentive of the people to work, 
and save, and create better living 
conditions. 


GOVERNMENT LENDING 


During the emergencies of the 
depression and the war, a number 
of new methods were employed to 
finance business, including direct 
lending by the government, and 
government guaranty of loans. 
With the coming of peace and a re- 
turn to more normal conditions, 
these special financing methods 
need reconsideration because they 
present several serious dangers. 

Loans and loan guarantees by 
governmental and _ semi-govern- 
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mental agencies are in reality sub- 
sidies favoring certain groups of 
borrowers. They impose a further 
burden on the taxpayers at a time 
when the government’s budget 
must be drastically reduced and 
they encourage unsound and infla- 
tionary lending. 

In the interest of the national 
economy, this association continues 
to oppose further extension of gov- 
ernmental or semi-governmental 
lending or guaranty of loans and 
favors a drastic reduction of the 
government’s wartime and emer- 
gency powers. 

The country’s banking system 
and other private credit agencies 
have the resources, the know-how, 
and the will to supply to business, 
large and small, the credit it re- 
quires and should have. 


BANK LENDING POWERS 


At a time like the present, the 
banks of the country have a special 
responsibility in view of the in- 
flationary trend. 

Their sound lending to the extent 
that it encourages production is 
anti-inflationary. 

At the same time, there is need 
for caution regarding loans that 
might be used for excessive and 
speculative inventory accumula- 
tion, for over-spending by individ- 
uals, or for over-expansion of busi- 
ness. Such loans stimulate infla- 
tion and involve abnormal risks for 
both banks and borrowers. 


HOUSING AND HOME FINANCING 


Government statistics on mort- 
gage lending show that banks are 
leaders in the home financing field. 

During the past two years, de- 
spite the difficulties in the way of 
producing an adequate supply of 
housing due to rising costs and 
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shortages of labor and materials, 
the banks have furnished mortgage 
funds for construction and for 
home ownership in large amounts 
and for the longest terms and at 
the lowest rates in the history of 
the nation. 

The housing problem stems from 
shortages in supply and increased 
costs of materials and labor and 
not from lack of available financ- 
ing. The solution of this problem 
is primarily the responsibility of 
private enterprise. The American 
Bankers Association expresses its 
desire to cooperate with govern- 
ment, labor, and the home con- 
struction industry in the solution 
of the housing problem to the end 
that improved methods of provid- 
ing houses at prices and at rentals 
within the capacity of the public to 
pay may be developed. 


AGRICULTURE 


Recognizing that the production 
ample food is basic to all efforts at 
World Reconstruction, the Ameri- 
can Bankers Association has con- 
ducted a program to encourage 
country bankers in the extension of 
sound credit to farmers engaged in 
this vital work. On the other hand, 
the Association has urged its mem- 
bers to scrutinize carefully all 
applications for loans for the pur- 
chase of farm land. The high in- 
come now enjoyed by farmers as a 
result of the inflationary prices re- 
ceived for their products can lead 
to a deceptive idea about the value 
of farm real estate. 

The country banker holds a posi- 
tion of leadership in his community 
and has an unusual opportunity to- 


day to aid in bringing about an’ 


understanding among farmers of 
the policies and action necessary to 


meet the critical world food short- 
age. 

From a longer rage point of view, 
this Association appreciates the 
need for national, state, and local 
programs of soil conservation, flood 
control, and timber preservation. 

SAVINGS BONDS 

Bankers have recognized that the 
widespread sale of United States 
Savings Bonds throughout our 
population is one of the best 
methods of checking inflationary 
influences at the source, of reducing 
the government’s floating debt, and 
increasing the number of interested 
shareholders in the United States 
Government. Bankers have, there- 
fore, been active in promoting the 
sale of Savings Bonds. 

We recommend a vigorous con- 
tinuance of this activity in the in- 
terest of those who buy the Bonds 
and the national welfare. 


BANK MANAGEMENT 

Under the American System, 
management has been an important 
factor in raising our standard of 
living above that of any other 
country. The American Bankers 
Association, through its educa- 
tional activities—The Graduate 
School of Banking and the manage- 
ment training courses of the 
American Institute of Banking — 
has made and is making a material 
contribution to Bank Management. 
With a view toward serving the 
nation more effectively, the mem- 
bership is urged to take full advan- 
tage of these unusual facilities at 
its disposal. 

VETERANS 

The financial problems of the 
veterans of World War II have 
been made a first consideration by 
the bankers of America. A com- 





mittee of the Association has been 
continuously and vigorously in ac- 
tion since 1948. 

American bankers throughout 
the country have made loans to 
veterans, have discussed and ad- 
vised with them concerning the use 
of such loans for housing, to go into 
business, or for other purposes. 
They have undertaken the training 
of veterans in banking. They will 
continue their friendly interest and 
help. 

INFLATION 

The whole country is today con- 
cerned with the rise in the cost of 
living and is exploring the causes 
and possible remedies. 

There are many non-monetary 
causes of the price rise such as the 
short corn crop here, poor crops 
abroad, government subsidies, and 
those increases in wages which 
have exceeded increases in produc- 
tivity. But back of the whole trend 
lies the wartime inflation of money 
—the usual and almost unavoid- 
able product of war finance. The 
amount of money accumulated and 
that now flowing into the hands of 
the people for spending is greater 
than even our very large produc- 
tion of goods. There are only three 
ways of reaching into the basic 
causes to remedy this situation. 

1. To reduce and avoid adding to the 
volume of money. This points directly to 
government fiscal policy and calls for gov- 
ernment economy, a better than balanced 
budget. and a retirement of debt. 

2. To increase production of all sorts to 
supply goods that the people may buy 
with their money. 

8. For the people as a whole to spend 
less and to save more. This cannot be 
done in this country at this time by ration- 
ing or price eeilings or police methods but 
only by the free cooperation and good 
sense of a democratic people. Self-restraint 
is today notably imperative in food, and 
the government has already initiated a 
program of public education in this field. 
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We believe the bankers of the country each 
in his own community can and will give 
leadership to this program. 


NATIONALIZATION 


Nationalization or Socialization 
of industry has been increasing, 
particularly in Europe, very rapidly 
since the war and it has now be- 
come possible to observe some of 
the results. In many countries 
nationalized businesses have gen- 
erally lost efficiency, existing pro- 
duction requires relatively larger 
numbers of workers, their output 
has slowed down, and their operat- 
ing figures in many instances have 
changed from black to red. The 
workers in those industries have 
learned that under bureaucratic 
administration, they have lost 
rather than gained freedom and 
that there is no substitute for work. 
Management has been hampered 
by endless committees and political 
interference. 

In the same period the United 
States with its capitalist, enterprise 
economy has outstripped every 
other nation in speed of recovery, 
growth in production, and increase 
in well-being of the people. 

This evidence reaffirms the prin- 
ciples on which our American civil- 
ization rests, the freedom of the 
individual to plan his life and ac- 
tivities, to originate and go forward 
with enterprise. It proves again 
that the will and imagination and 
judgment of the many is a sounder 
foundation than the arbitrary de- 
cisions of the bureaucracy of a 
paternalistic government. 

In the face of this record we as 
bankers and citizens shall do well 
to scrutinize with care every pro- 
posal which projects our govern- 
ment into new fields, or retains its 
control in areas invaded as war- 
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time measures. It is all to easy to 
ask the government to solve our 
problems! This is a dangerous 
highway to travel. 


FOREIGN POLICY 

Our America is representative of 
all the nations of the world. It is 
interested in the welfare of all peo- 
ples and today its position in world 
affairs is critically central. Its 
foreign policy must be the most en- 
lightened that human ingenuity 
and imagination can provide. It 
must be free from political bias, 
commerial greed, or destructive 
ideologies. It must be based upon 
intelligence, fairness, and good will. 

In this period of great emer- 
gency, the duty and responsibility 
of the United States to help 
strengthen the international econ- 
omy is very great. However, if this 
country is to fulfill this obligation, 
it cannot afford to waste its energy 
or its resources or undermine its 
own strength at a time when the 
whole world is in the throes of in- 
flation. It can help needy nations 
to help themselves, but it is not 
justified in lending other countries 
sums in such form or manner that 
they will be wasted or ineffective. 

It cannot maintain its own 
strength nor can it aid the world 
unless it confines its efforts to those 
countries whose governments seek 
peace and are willing to adopt 
economic and financial policies 
which encourage their people to 
work and give their people freedom 
in enterprise and freedom in living. 


_ APPRECIATION AND 
ACKNOWLEDGMENTS 


The American Bankers Associa- 
tion, having at this time com- 
pleted its 73rd Annual Convention, 
does hereby acknowledge its esteem 


’ sections. 
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and affection for C. W. Bailey, its 
retiring president. During his ad- 
ministration, he has been an in- 
spiration to and a champion of the 
small banks of our country. He 
has also had to cope with national 
and international problems, all of 
which he has handled with ability, 
clear thinking and the graciousness 
of a real leader. The banks of the 
country have been fortunate in 
having the benefit of his leadership 
during these trying days of world 
recovery. The Association takes 
particular pride in expressing its 
gratitude and thanks to “Bill” 
Bailey for the unselfish and out- 
standing leadership which he has 
exhibited as President of the Asso- 
ciation. 

This Association is particularly 
fortunate in having the benefit of 
the advice, counsel and service of 
Joseph M. Dodge, as Vice Presi- 
dent. During the year he has spent 
considerable time in Europe repre- 
senting our Government. We look 
forward to his great leadership as 
President of this Association for 
the coming year. 

Our Treasurer, S. Albert Phillips, 
has served the Association faith- 
fully and well during his term of 
office. We acknowledge with much 
appreciation the time and service 
which he has given as Treasurer. 

The members of the Association 
who have been in attendance at 
this convention have had the dis- 
tinct privilege of listening to ad- 
dresses by outstanding speakers. 
Not only has this been true in the 
general sessions of the convention, 
but it has likewise been true in all 
of the meetings of the divisions and 
The inspiring messages 
which these speakers have delivered 
have been outstanding. 





INVESTMENT AND FINANCE _ 


Edited by OSCAR LASDON 


Inflation 


Addressing the National Asso- 
ciation of Supervisors of State 
Banks, Marriner S. Eccles, chair- 
man of the Federal Reserve Board, 
warned that the nation faced the 
danger of an economic collapse if 
inflationary trends continued un- 
checked. The chairman pointed out 
that the international crisis is im- 
posing obligations that “can only 
be discharged by actions that will 
increase our inflationary difficul- 
ties.” Obviously, he noted, we can- 


not allow what is left of European 
democracy to perish through star- 


vation and communism. 

The chairman called for positive 
action to stop inflationary develop- 
ments. In the first two post-war 
fiscal years, the nation has spent 
$25 billion on its military forces 
while foreign aid totaled $16.5 bil- 
lion in that same period. Governor 
Eccles observed that “We can’t 
very well continue to spend as 
much as we have on both,” and 
asserted that a choice must be 
made between “unattractive alter- 
natives” which point up these 
questions: 

1. “How much are we going to 
make available to maintain peace 
through provision of food and pro- 
ductive facilities to get democracies 
back on their feet?” 

2. “How much are we going to 
spend preparing for the next war?” 

The mistake made, said the 
chairman, was in abruptly discon- 
tinuing Lend-Lease, and that price 
sas 


controls, rationing, materials alloca- 
tions and excess profits taxes were 
ended too soon. Reliance was 
placed on the restoration of a com- 
petitive price situation in an ab- 
normal period when effective de- 
mand far exceeded available sup- 
plies. 

In the absence of effective Fed- 
eral powers to control credit expan- 
sion, Governor Eccles urged bank 
supervisors to : 

1. Encourage the banks to main- 
tain a high degree of liquidity and 
discourage them from reducing 
their holdings of Government se- 
curities and cash assets in order to 
acquire less liquid and more risky 
assets, 

2. To take a critical attitude to- 
ward any expansion in bank loans 
unless they contribute directly to 
increased production of goods. 

8. To require banks to enlarge 
their capital if they persist in in- 
creasing risk assets, either by reten- 
tion of earnings or, if earnings are 
not large enough, by sale of addi- 
tional stock. 

Since the middle of the year 
commercial banks have been ex- 
panding loans and investments at 
the rate of $10 billion per annum. 


Credit Control and Prices 
Although our monetary authori- 
ties have been criticized for their 
failure to halt the rise in com- 
modity prices, blame for the cur- 
rent situation cannot be laid at 
their doorstep. In a bulletin issued 





THE BANKING LAW JOURNAL 


by the Institute of International 
Finance of New York University, 
Dean John T. Madden points out 
that an analysis of the principal 
causes ef the sharp price increase 
shows that there was little that 
could have been done to check this 
development. In fact, a review of 
credit policies pursued since V-J 
Day leads to the conclusion that, 
on the whole, our monetary policies 
“have been sound.” 


Restrictive credit measures, 
such as were applied in 1920, are 
not suitable or appropriate now. 
The Federal Reserve authorities 
have been confronted, and are still 
faced with, the problem of keep- 
ing an orderly market in Govern- 
ment bonds and preventing sharp 
price fluctuations in these obliga- 
tions. Furthermore, in view of 
the large inflationary pressures 
still prevailing, it is obvious that 
the key to credit control lies in a 
balanced budget. The latter, in 
itself, would greatly benefit the 
economy as a whole. 

It is worthy of note, Dean Mad- 
den remarks, that the monetary 
authorities have taken steps to re- 
duce the volume of bank deposits. 
This has been accomplished by a 
policy of redeeming short-term 
Government securities held princi- 
pally by commercial banks. These 
redemptions have been made pos- 
sible by the use of the huge bal- 
ances accumulated by the Treas- 
ury through the Victory Loan fi- 
nancing, the budgetary cash sur- 
plus, as well as the large sums ac- 
eruing to the trust funds adminis- 
tered by the Treasury Depart- 
ment.. 

Of course, as Dean Madden ob- 
serves, it might be argued that, 
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9 p.m. 
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Continental Building 
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“in view of the persistent infla- 
tionary spiral, the Treasury should 
have brought about a greater re- 
duction in the amount of Govern- 
ment securities held by the banks 
and thus cause a greater decline 
in the volume of bank deposits 


through refunding operations; 
namely, by offering long-term ob- 
ligations to insurance companies 
and savings banks and utilizing 
the proceeds to redeem short-term 
obligations held by commercial 
banks.” 

On the other hand, it would 
have been most helpful if Con- 
gress had passed legislation grant- 


ing the Board of Governors of the 


Federal Reserve System permanent 
power to regulate consumer install- 
ment credit. 





THE BANKING LAW JOURNAL 


HOW TO SELL 
BANK SERVICE 
BY DIRECT MAIL 


By R. E. DOAN 


HIS book is devoted exclu- 

sively to selling bank service 
by direct-mail methods. Every 
phase of the subject is covered 
and many actual examples are 
given of successful direct-mail 
pieces. 


It brings you the accumu- 
lated experience of direct-mail 
experts in banking and other 
lines of business—gives you the 
benefit of their findings, and 
provides you with actual ex- 
amples of direct-mail pieces 
being successfully used by 
banks throughout the country 


today. 
—e-- 
Price $4.00 


BANKERS PUBLISHING COMPANY 


465 Main Street 
Cambridge 42, Mass. 


Loans to Farmers 

Commercial banks are playing a 
much larger role in the farm mort- 
gage field, and commercial bank 
loans to farmers are expanding. 
These trends are disclosed in a 
recent study completed by the 
Federal Reserve Board and the 
Federal Deposit Insurance Cor- 
poration. The study, based on a 
sample of 1,200 banks, reveals that 
in mid-1947, insured commercial 
banks had 2.5 million loans out- 
standing to farmers. These loans 
totaled some $2.2 billion. 

Real estate secured about $720 
million of all outstanding farm 
loans. Many of these loans were 
found to be of relatively small 
size, with nearly one-third the 
number under $1,500 in original 
amount; only about one-fifth were 
above $5,000 in amount. 

About 60 per cent of the num- 
ber of farm mortgages held by 
commercial banks, and roughly 
two-thirds of the value of such 
mortgage loans, were written in 
1946 and 1947. “Well over one- 
half of the mortgages held by 
banks in the middle of 1947,” the 
survey declares, “were made at a 
time when land values were very 
high.” Nevertheless, while the 
banks are generally willing to lend 
more on a given farm than in 1940, 
the increase in loan value has been 
smaller than the increase in the 
price of farm land. Some 70 per- 
cent of outstanding mortgage loans 
were used to purchase land, the 
next most important purpose listed 
involving the repair or erection of 
buildings. 

All in all, commercial bank loans 
to farmers rose 17 per cent from 
the middle of 1947. The same rate 
of expansion was witnessed for 
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both farm production and farm 
mortgage loans. And while com- 
mercial banks have long provided 
the major share of short-term pro- 
duction credit used by farmers, the 
extension of farm mortgage credit 
has recently become an important 
phase of commercial bank activity. 
For example, in the past year and 
a half, commercial banks have 
written a larger number of farm 
mortgages than any other lender 
group. Commercial banks now 
run a close second to individuals 
in the dollar amount of farm mort- 
gage funds furnished currently. 


Trust Funds 

A new fiduciary investment law 
has been enacted in the State of 
Pennsylvania. A modified “pru- 
dent man” rule is now on the 
statute books. 

Purchases of common stock are 
not authorized under this rule. 
Only purchase of corporate bonds 
and preferred stocks is permitted, 
and an earnings proviso has been 
added. 

Bonds are eligible for purchase 
if the issuing corporation has 
earned a net profit after taxes in 
eight out of ten years preceding 
investment and, if for the same 
period, there has been no default 
on funded debt. Preferred stocks 
are eligible if listed on the New 
York Stock Exchange, or some 
other principal exchange. Also, 
net profit after interest and taxes 
must have been shown in eight 
out of ten years, and preferred 
dividends must have been paid 
regularly during this ten year 
period. 

Taxation 


The Treasury Department is 
prepared to recommend the split- 


851 


ting of family incomes between 
husband and wife. If such tecom- 
mendation were effected into law, 
considerable savings could accrue 
to the married taxpayer. A hus- 
band and wife living together 
could file a joint return in which 
their incomes would be totaled, 
the total divided by two, and the 
tax computed on the resulting 
amount. This tax would then be 
doubled, and this would represent 
the aggregate tax liability of both. 
Obviously, the tax saving that 
would result would be due in 
effect, to the lowering of the sur- 
tax rate on the larger of the two 
incomes. 


Such an application of the in- 
come tax would, in the words of a 
recent Treasury study, “be a uni- 
versalized equal splitting of income 
between husband and wife, regard- 
less of the division of legal title to 
such income, and the consequent 
equalization of the income tax 
treatment of all married couples.” 
The Treasury report proposes that 
this change be incorporated in the 
tax law as rapidly as possible. It 
points out that this reform would 
do much to end the inequities re- 
sulting from the present tax treat- 
ment of family income. As things 
stand now, husbands and wives in 
community property states are in 
a favored position. 


Individual Debt 


During the first half of this year, 
personal debt rose more than $$ 
billion and, as of June 30, stood at 
a new high of $45 billion. Since 
the close of 1945, non-farm home 
mortgage debt, reflecting the rise 


‘in building, has increased some $7 


billion to an estimated $27 billion. 
Consumer credit, in the same 
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period, has risen from $6.6 billion 
to almost $10.9 billion. 

In 1929, personal debt amounted 
to $40.7 billion. In that year, 


farm mortgage debt was $9.6 bil- 
lion as compared with a figure of 
over $5 billion now; also, life in- 
surance policy loans were then 


some $500 million higher. An 
opposite trend has been witnessed 
in non-farm home mortgages and 
consumer credit which, in 1929, 
aggregated $21 billion and $7.6 bil- 
lion, respectively. 

On the other hand, individual 
and family savings have expanded 
considerably since 1929. Further- 
more, estimated disposable per- 
sonal income for 1947 now stands 
around $170 billion, as compared 
with $82.5 billion in 1929. Con- 
sumer credit, in 1929, was 9.2 per 
cent of such personal disposable 


income while this year’s ratio is 
estimated at 7.1 per cent. 

It was to be expected that the 
end of the war, with the increased 
availability of goods, would wit- 
ness a rise in personal debt. Never- 
theless, there are some disturbing 
implications in the current trend. 
The rapidity of the rise offers con- 
cern since, during the past year 
and a half, personal debt outstand- 
ing has increased more than $11 
billion, or a third of the 1945 year- 
end total. Also to be considered 
is the fact that this debt has ex- 
panded at a time when living costs 
and the general price level are 
moving to record high levels under 
a combination of inflationary pres- 
sures, both domestic and foreign. 

A recent Federal Reserve Board 
study of consumer finances shows 
that many families have been liv- 
ing above their means. It is es- 
timated that there are 46.3 million 
spending units in this country and 
of this total, 12.5 million units, or 
more than one-fourth, lived be- 
yond their incomes last year. This 
was accomplished either by draw- 
ing on savings accumulated in the 
past or by borrowing. In connec- 
tion with personal debt, one-sixth 
of all spending units “dissaved” by 
using consumer credit during the 
year. The greater proportion of 
these dissavers were found among 
people earning less than $3,000 a 
year. But this oecurred in higher 
brackets as well, and it is esti- 
mated that at least one-tenth of 
the spending units in each income 
class dissaved in 1946. 





BANKING NOTES 


Mechanical Book Portrays 
Correspondent Bank Services 
With the use of a mechanical 

book on the exhibit floor of the 
recent ABA Convention, the Man- 
ufacturers Trust Company dis- 
played its services to correspondent 
banks in a unique and colorful 
presentation. Featuring fourteen 
illustrated pages, the foremost sec- 
tion dramatically portrayed the 
bank’s services to its correspon- 
dents while the latter pages were 
devoted to a brief survey of the 
bank as a public service institution 
serving greater New York. 

Among the services portrayed 
were bank surveys, investment 
analysis, foreign banking service, 
gift checks, and a brief recapitula- 
tion of the less important services. 
With copy held to a minimum be- 
cause of the limited reading time 
of each page, the use of photo- 
graphs and illustrative material 
effectively enhanced the word pic- 
ture. 

One of the most striking page 
spreads was an illustrated compari- 
son of one of the larger and one of 
the smaller offices of Manufac- 
turers Trust Company showing 
comparative deposits. On the fac- 
ing page was a sepia mat finish 
aerial photograph of Greater New 
York with the caption “There are 
75 Offices in Manhattan, Brooklyn, 
Bronx and Queens serving over 
1,000,000 Customers.” 

The book itself was 42 inches 
high, 47 inches wide and was 


powered by a low horse power air 
cooled motor. The reading time 
for each page was six seconds with 
an overall reading time of approxi- 
mately a minute and a half. 


Elected Director of Manufacturers 
Trust Company 

Leroy A. Van Bomel, president 
of National Dairy Products Cor- 
poration, was recently elected to 
the Board of Directors of Manu- 
facturers Trust Company. 

Mr. Van Bomel started his busi- 
ness career in 1909 with what is 
now known as the Sheffield Farms 
Company and was elected to the 
presidency of that company in 
1928, succeeding his father, the 
late Isaac A. Van Bomel. He has 
been president and chairman of 
the executive committee of Na- 
tional Dairy Products Corporation 
since 1941. 

Mr. Van Bomel is a native New 
Yorker having been graduated 
from New York University, class 
of 1908. He is a trustee of the 
Nutrition Foundation as well as of 
the American Heritage Founda- 
tion. 


Board of Review For Critical 
Bank Examinations 
Creation of what he called a 
“Board of Review” to which banks 
might apply for a hearing in the 
case of what they regard as unfair 


examination reports was proposed 


at the annual convention of the 
National Association of Supervis- 
ors of State Banks in Washington 
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recently by James C. Wilson, 
president of the State Bank Divi- 
sion of the American Bankers As- 
sociation, who is president of the 
First Bank and Trust Company, 
Perth Amboy, New Jersey. 

The National Association of 
Supervisors of State Banks is com- 
prised of the state banking com- 
missioners and superintendents who 
supervise the banks chartered by 
their respective states. 

Reviewing the practice govern- 
ing the making of bank examiners’ 
reports, Mr. Wilson stated that 
there is need for machinery 
through which a bank could ap- 
peal for a review of what it re- 
garded as a critical report. The 
remedy he proposed is the creation 
of what he called a Board of Re- 
views composed of “two or more 
of the most experienced and re- 
sponsible officials of the supervis- 
ory agency concerned, the exam- 
iner who made the report, and an 
executive officer of the bank ex- 
amined.” 


Blue Book Figures Announced 


The fall edition of the 1947 Rand 
McNally Bankers Directory now 
off the press, persents a consoli- 
dated capitulation statement for 
all the country’s banks as of June 
$0, 1947. 

Increasing $2,798,860,000 during 
the first six months of 1947, the 
aggregate of Loans and Discounts 
in U. S. banks was $88,948,957,000. 
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Bank holdings of U. S. Govern- 
ment Securities show a decline of 
$8,938,555,000 while Other Securi- 
ties register a gain of $556,519,000. 

Cash and Exchange due from 
Banks decreased $1,550,100,000 
and Other Resources declined $3,- 
299,000. The total resources of all 
the banks in the country on June 
30, 1947 were $168,359,335,000, a 
reduction of $2,131,575,000. 

A decline of $2,464,504,000 dur- 
ing the six-month period lowered 
total bank Deposits to $155,340,- 
250,000, as Other Liabilities 
dropped $7,261,000 to a level of 
$980,762,000. 

Gains of $36,633,000 in Capital; 
$186,789,000 in Surplus and $116,- 
768,000 in Undivided Profits and 
Reserves were recorded. Addition 
of these three items reveals a 
cumulative growth of $340,190,000 
in total capital funds bringing the 
June 30, 1947 total to $12,038,323,- 
000. 


There are now 19,228 banking 
offices in the United States of 
which 5,018 are National Banks; 
9,598 are State Banks and Trust 
Companies; 133 are Private Banks 
and 97 are Other Banking Institu- 
tions, making a total of 14,846 
head banking offices. National 
Banks have 1,851 branches; State 
Banks and Trust Companies, 2,- 
451; Private Banks, 5 and Other 
Banking Institutions, 75 for a 
total of 4,382 branch banking 
offices. 





A leprechaun, according to Irish legend, 
is a dwarf who keeps a pot of gold 
hidden away. 

If you can catch a leprechaun, your 
troubles are over. 

Because he keeps his gold just for 
ransom money. If you catch him, he’ll 
quickly tell you where his gold is, so 
you’ll let him go. 


The best place to look for a lepre- 
chaun is in the woods. They’re green, 
and only about nine inches tall, so 
you'll have to— 

Or maybe you don’t believe in lep- 
rechauns. 

Maybe it wuld be more practical to 
just keep worki.g for your money. But 
you can learn one good lesson from 


_ 


if you can catch r 


@ leprechaun... 


these little fellows. 


A small pot of gold put to one side 
is a great help when trouble catches you. 


And there’s a much faster and easier 
way to get your pot of gold than by 
catching leprechauns. You can buy 
U. S. Savings Bonds through an auto- 
matic purchase plan. 


If you’re employed you can sign up 
for the Payroll Savings Plan. If you 
have a bank account you can sign up 
for the Bond-A-Month Plan. Either 
way, your pot of gold just saves itself, 
painlessly and automatically. 


And your money increases one third 
every ten years. That would make a 
leprechaun turn even greener with 
envy, 


Save the easy, automatic way— 
with U.S. Savings Bonds 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 





The years melt away 


( as the years always do ) 


AX YouR years dwindle down—as 
everybody’s must —you’ll need more 
than affection and companionship. 
You'll need a place to live and food to 
eat. Which means you—not the family 
next door, but you—will need money. 


There’s only one way for most of us to 
get money—that’s to save it. 

And for most of us, too, the best way 
to save money is through U. S. Savings 
Bonds. 

Because U. S. Savings Bonds are the 
most widely and easily available invest- 
ment to every citizen. Every bank sells 
them. Every post office sells them. 


AND—most important—you can buy 
them regularly and automatically... .which 
helps overcome human inertia and re- 
luctance to save. 

To do so, you just sign up for the Pay- 
roll Savings Plan where you work, or for 
the Bond-A-Month Plan at the bank 
where you have a checking account. 
Then they really pile up. 


Of course, there are other reasons for 
buying U. S. Savings Bonds. 


They're SAFE. Backed by the credit of 
the United States, that’s all. 
They're PROFITABLE. You get 4 dol- 
lars out for 3 put in, after 10 years. 
They're LIQUID. Like water. You can 
get your cash out of them at any time... 
in a few minutes . . . without penalty. 
Remember those words “melt away.” 
They say better than a volume of statis- 
tics that you have less time than you 
think, to save. 


Save the easy, automatic way...with U.S. Savings Bonds 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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